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Universal Service Policy and the Role of the FCC 

 
1. How should Congress define the goals of the Universal Service Fund? Should Congress 
alter or eliminate any of the six statutory principles, codify either of the principles adopted by 
the FCC, or add any new principles in response to changes in technology and consumer 
behavior? 

In defining the goals of the Universal Service Fund, Congress should have a vision for 
implementing broadband universally. What is the vision? 

The current goals of the USF are a legacy of the voice network. Today, we build data networks 
and the overall goal of the United States should be to deliver ultra-high-speed broadband 
universally. In addition, the Universal Service Fund should not pick winners and losers or give 
any advantage to any specific technology or method of providing service.  

When the National Broadband Plan was published, Smithville was disappointed. There did not 
seem to be a concrete plan for implementing ultra-high-speed broadband throughout the United 
States, with a focus on rural businesses and homes that might be adversely impacted by the 
digital divide. We expected a vision similar to that of the Interstate Highway System or the 
Transcontinental Railroad. That did not happen. 

Instead, the National Broadband Plan is a series of networks patch worked together using legacy 
twisted-pair copper to carry “world-class broadband” to all parts of the nation. This is not the 
approach to take when you consider the growth in demand for bandwidth and fiber is being put 
in the ground all over the country today. Smithville Communications, Inc. believes that the 
future belongs to fiber. 

2.  Universal service was created to fund build-out in areas incapable of economically 
supporting network investment. How should our policies address the existence of multiple 
privately funded networks in many parts of the country that currently receive support? 

Many communities are served by small providers who service only small towns and rural areas. 
Those towns typically contain the commercial center of an area. As such, providers depend on 
the businesses in these towns to help support the operations of a provider’s network in the area.  

Elimination of financial support in a cost study area due to multiple providers in the town may 
likely cripple a telecommunications provider’s ability to deliver service in the rural area.  
Telecommunications companies have a congressional mandate through the principles of 
Universal Service to provide service to every household in a study area.  Some companies adhere 
to that principal and others do not.  Plus, cable companies are not under the same mandate and 
don’t always provide service to every household in a study area.  Smithville has existed for 80 
years in part because it is a small company, known for its quality service but also because the 
providers don’t focus on connecting every rural home and business, and often not that last mile.  

If the federal government provides financial support for these companies to meet and maintain 
their Universal Services obligations, then Smithville supports eligibility criteria, reporting 
requirements in return for predictable and consistent support.   Furthermore, any calculations of 
support must reflect, when appropriate, the average costs of installing fiber in rural areas.   



3. What is the appropriate role of states and state commissions with respect to universal 
service policy? 

States and state commissions should do two things to help insure universal service policy 
implementation. 

First, states are closer to the consumer than the federal government. Federal public policy should 
reflect the importance of the views belonging to each state when implementing and enforcing 
universal service policy. States can give voice to the specific needs to both consumers and 
carriers in each state as they seek to address the new federal law.  What works with customers in 
Rhode Island may not apply to customers in Indiana. 

Second, a state should be able to intervene on the consumer’s behalf when issues arise with a 
carrier in their respective state.  

4.  What is the appropriate role of the Federal-State Joint Board on Universal Service in a 
broadband, IP-enabled, largely interstate world? What is the appropriate role of related joint 
boards, such as the Federal-State Joint Board on Separations or the Federal-State Conference 
on Advanced Services? 

The Federal-State Joint Board plays an important role in working to insure that universal service 
policies are implemented and enforced. The Board is tasked with making recommendations on 
universal service policy and that is just as important today in a broadband market. 

Now that modern communications has rendered the concept of separations all but extinct, the 
Congress should weigh the costs and benefits of merging the Joint Board for Universal Service 
with the Joint Board for Advanced Services. After all, the universal service goal should be to 
bring advanced services to all Americans. Only the technology has changed.  A merged Joint 
Board would work to provide current facts to the FCC and make recommendations toward 
implementing universal service policies.   

By allowing this merged Joint Board to gather data at the state level, certain criteria would need 
to be approved by the Joint Board based on known parameters in each state and territory. The 
FCC would then take the data provided and would use that information as a resource in future 
rule makings. Under no circumstances should the FCC be allowed to pre-empt any 
recommendation from this merged Joint Board without first providing indisputable evidence that 
said Joint Board data is faulty and cannot be used. 

This conclusion is based on Smithville’s experience of having no input at the federal level when 
the FCC considered and finalized the USF reform order in 2011. We had no opportunity to 
convey the impact of the FCC order on the company’s recovery of investment costs related to 
broadband build-out.   We also wonder whether the FCC violated Section 254 of the 
Telecommunications Act of 1996 in not referring to the Joint Board on the proposed rulemaking 
on the reforms in the 2011 USF/ICC Transformation Order. This position is supported by 
evidence put forth in a resolution adopted by the NARUC Board of Directors on July 25, 2012. 
The resolution is attached. 

 



5.  The Universal Service Fund is one of several federal programs that support buildout of 
communications facilities. Are current programs at other federal agencies, like the National 
Telecommunications and Information Administration (which oversaw the Broadband Technology 
Opportunities Program) or the Rural Utility Service (which oversees lending programs and 
oversaw the Broadband Initiatives Program) necessary? 

Smithville supports the continuation of the Universal Service Fund and the loan program of the 
Rural Utilities Service to further fund build out of ultra-high speed broadband networks. These 
programs along with the NTIA’s Broadband Technology Opportunities Program have helped 
invest millions of dollars into building fiber optic networks around the country. Building ultra-
high speed networks is not the issue. The issue is financially supporting the construction of those 
state-of-the-art networks and then maintaining those same networks over time in high cost rural 
areas.    

There is a great deal of discussion about monetizing networks at the twilight of carrier access and 
reforms in the USF. When networks are built, they must be maintained and carriers should be 
allowed to make a profit so that the entity can maintain the network and make further investment 
in a new area of their geographic footprint. As Smithville has proven for many years, profits 
from the monetization of networks can and should be used to reinvest in new technology. 

Unless there is a federal public policy to help provide for stable stream of funding, then 
incentives for private or public investment simply won’t exist.   There must be a return on 
investment; otherwise, no carrier will upgrade their networks. Even if a municipality were to 
invest in its own network, there are expectations that the municipality will at least break even.  

These programs that support build out are only as good as the potential return on the investment. 

6. How can we ensure that the Universal Service Fund is sufficiently funded to meet its stated 
goals without growing the fund beyond fiscally responsible levels of spending? 

For the principles of universal service to be met, contribution reform to the Universal Service 
Fund must be seriously considered by the Congress. Demand for bandwidth is growing and the 
average household contains multiple mobile devices for entertainment, work, and study just to 
name a few uses of fiber.     

No one has been able to answer the question, “What are the fiscally responsible levels of 
spending in USF?” The fiscally responsible level of spending in USF should match the ability of 
telecommunications companies to build and maintain a broadband network in this country 
consistent with the goals of the program.  What is unacceptable is having federal policies that 
bring investment to a screeching halt.   

7. Are all of the funds and mechanisms of the current Universal Service Fund necessary in the 
modern communications marketplace? 

Yes, all of the funds and mechanisms of the current Universal Service Fund are necessary in the 
modern communications marketplace. If this country is to achieve the goals of universal service 
as codified in the Telecommunications Act of 1996, then there must be funding to implement and 
maintain. 



The changes in communications technology have changed but the ultimate goal has not: To 
improve the human condition through the power of advanced telecommunication services. 

8. In lieu of the current support mechanisms, could any of the programs be better managed or 
made more efficient by conversion to: 
 a. A state block grant program; 
 b. A consumer-focused voucher program; 
 c. A technology-neutral reverse auction; or, 
 d. Any other mechanism. 
 
Perhaps, the most efficient way to manage current support mechanisms is to target investment in 
the more rural, high cost areas. The designation of an “Eligible Telecommunications Carrier” 
could also remain a primary way to focus on these areas.  

If the goal is to truly put more value in the dollars of the Universal Service Fund then look at 
where these high cost areas are located and use the existing landline carriers to put those dollars 
to work. If carriers refuse then a reverse auction could be implemented. Legacy landline carriers 
under the ETC designation make the most sense because they are already serving high cost area 
customers. Those customers are not just residential or small business but also wireless towers. 

 



Resolution Urging the Federal Communications Commission to Refrain from Implementing 
Quantile Regression Analysis on Rural Rate-of-Return Carriers Until Concerns Are Resolved, 

and To Engage State Regulators in Consideration of Next Steps 

WHEREAS, The November 18, 2011, Universal Service Fund/Intercarrier Compensation Order 
(USF/ICC Transformation Order) adopted a specific mechanism, the Quantile Regression 
Analysis (QRA) as a proxy for identifying appropriate costs in “ensuring” that companies do not 
receive more support than necessary for prudent capital and operating costs, as set forth by the 
Federal Communications Commission (FCC) in Appendix H of the USF/ICC Transformation 
Order; and 

WHEREAS, The FCC also issued a Further Notice of Proposed Rulemaking (FNPRM) with the 
Transformation Order that contemplates additional changes to USF and ICC systems, including 
further ICC rate reductions; and  

WHEREAS, On February 17, 2012, the Rural Broadband Alliance filed reply comments with 
the FCC asserting that the QRA Model is not properly crafted to be transparent, predictable, and 
did not consider the effects of its implementation on universal service so that it provides no 
impacts on rural carriers’ opportunity to recover the lawful expenses they have incurred in the 
provisions of universal service; and   

WHEREAS, On April 25, 2012, the FCC Wireline Competition Bureau issued an order 
(sometimes referred to as the Benchmarks Order) using a particular QRA model for capital and 
operating expenses and implementing, without any further review of the assumptions, 
methodology and impact (except the output of the unproven statistical tool), certain reductions in 
USF support for some USF recipients beginning July 1, 2012; and 

WHEREAS, The QRA Model of April 25, 2012, continues to use a ninetieth percentile to apply 
limits which, despite questions about its methodology, assumptions, and applications, operates to 
potentially impair carriers from completing infrastructure projects begun before QRA Model 
adoption, and may not provide all carriers with sufficient and predictable support consistent with 
basic principles of universal service mandated by Congress; and  

WHEREAS, On May 8, 2012, CoBank, a key lender to rural rate-of-return carriers, sent a letter 
to the FCC asking that the FCC abandon its use of QRA to cap USF support to carriers, citing 
potential errors and inconsistencies in the model’s assumptions that cause it to produce counter-
intuitive and surprising results that would penalize rate-of-return carriers that have made 
substantial good faith commitments to providing broadband networks; and 

WHEREAS, On June 21, 2012, USTelecom filed an Application for Review with the FCC 
requesting a brief delay of the QRA in order to resolve concerns related to transparency, 
accuracy, and predictability, in particular citing the expense and complexity of determining the 
impact of using the QRA Model on carriers, the inaccuracy of the study area boundaries, concern 
within the rate-of-return community that the QRA methodology and its application may be 
arbitrary and capricious and the fact that other petitions for stay have been filed with the FCC 
and federal court; and  



WHEREAS, Accurate study area boundaries are particularly important to the regression-based 
model used by the FCC and the FCC has not yet determined the process for obtaining accurate 
study area boundaries; and  

WHEREAS, State commissions are uniquely situated to fully comprehend the local geography, 
population density, cost characteristics and other factors which contribute to the determination of 
universal service needs; and 
 
WHEREAS, The Federal–State Joint Board on Universal Service (USF Joint Board), which is 
made up of FCC Commissioners, State commissioners and consumer advocate representatives, 
was created by the Telecommunications Act of 1996 (TA96) for the purpose of making 
recommendations to implement the universal service provisions of the Act; and 

WHEREAS, The FCC did not make a referral of the USF reform issues (including ICC issues 
that affect universal service) contained in the Transformation Order to the USF Joint Board and 
formally declined a request of the State members for a referral of the Further Notice and 
Proposed Rulemaking (NPRM); and 

WHEREAS, The QRA Model’s retroactive impact on carriers may trigger avoidable litigation 
alleging retroactive ratemaking in violation of Section 205, 47 U.S.C. § 205, contrary to prior 
FCC decisions, including In re: ACC Long Distance v. Yankee Microwave, Inc., 8 F.C.C.R. 85, 
aff’d 10 F.C.C. R. 654 (1995), and federal precedent in Ohio Bell v. FCC, 949 F.2d 864, 867 (6th 
Cir. 1991); and 

WHEREAS, On June 21, 2012, the Rural Broadband Alliance (RBA) representatives met with 
FCC representatives to outline RBA’s continuing concerns that the QRA Model has created 
uncertainty about the level of USF support that is preventing rate-of-return carriers from 
developing meaningful budgets for 2014 and beyond; now, therefore be it  

RESOLVED, The Board of Directors of the National Association of Regulatory Utility 
Commissioners, convened at its 2012 Summer Meeting in Portland, Oregon, acknowledges the 
need for the FCC to forgo implementation specifically of QRA-based caps on capital and 
operational expense for rural rate-of-return carriers, until the resolution of the Application for 
Review, Petition for Stay, and Application for a federal court stay, and widespread concerns 
about the accuracy of the study area boundaries and the QRA’s legal assumptions, methodology, 
application, accuracy, predictability, randomness, and appropriateness are resolved; and be it 
further 

RESOLVED, The FCC should refer the consideration of whether to adopt any additional ICC 
and USF reforms to the USF Joint Board, other than the FCC’s pending implementation of items 
already adopted by rule in the USF/ICC Transformation Order, in lieu of proceeding with present 
and further  FNPRMs; and be it further 

RESOLVED, The FCC should commit to USF support that is predictable, methodologically 
sound, and includes a prohibition of retroactive application of the Model; and be it further 

RESOLVED, Congress is urged to support:  1) the suspension of the QRA Model 
implementation by the FCC until questions about its impact and appropriateness are resolved in 



collaboration with State commissions so as to dramatically reduce the difficulty in transitioning 
to a new form of reimbursement for capital and operating expenses for rate-of-return rural 
carriers that receive USF support; and (2) the referral of matters relating to adoption of any 
further ICC and USF reforms, other than pending implementation of items already adopted by 
rule in the USF/ICC Transformation Order, to the USF Joint Board. 
_______________ 
Sponsored by the Committee on Telecommunications 
Adopted by the NARUC Board of Directors July 25, 2012 
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Federal Universal Service Policy Must be Competitively and Technologically  

Neutral, Cost Effective, and Sustainable 

September 18, 2014 

The preservation and promotion of universal service has been a major goal of the 

Communications Act since its inception.  Changes in technology and consumer behavior have 

not eliminated the need for federal universal service support – there remain regions, markets, and 

individual consumers that do not have access to, or cannot afford, advanced or even basic 

communications services without the Universal Service Fund (USF).  In order to preserve the 

USF, however, Congress and the Federal Communications Commission (FCC) must make 

existing programs more efficient, effective, and sustainable.  In particular, Congress and the FCC 

must ensure the USF does not undermine private broadband investment by competitive service 

providers. 

 
 
1. How should Congress define the goals of the Universal Service Fund?  Should 

Congress alter or eliminate any of the six statutory principles, codify either of the 

principles adopted by the FCC, or add any new principles in response to changes in 

technology and consumer behavior?  

 
The Committee’s White Paper summarizes key, bedrock universal service principles, six 

of which are codified and two of which were adopted by the FCC subsequent to the enactment of 

the 1996 Act.  Sprint supports these bedrock principles.  All six of the existing statutory 

principles should remain part of the Communications Act and any update of the Communications 

Act should also codify the FCC’s principle that USF mechanisms and rules be competitively 

neutral.  Codifying this important principle will help ensure that it is given equal weight with the 
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other six statutory universal service principles, and would highlight the overarching importance 

of competition in the communications industry.1 

 While Sprint supports the fundamental principles in the Act, some must be updated to 

recognize changes in the telecommunications market and the move to advanced services.  

Congress should revise principle #4 - the requirement that “all providers of telecommunications 

services should make an equitable and nondiscriminatory contribution to the preservation and 

advancement of universal service” to recognize the expanded scope and mission of the USF.   

USF policy and funding are increasingly – and correctly - focused on advanced services, and the 

USF contribution mechanism can no longer be based on or limited only to “providers of 

telecommunications services.”  It is unfair and economically unsustainable to base an $8 billion 

USF on a shrinking segment of the market, while diverting these funds to services not subject to 

contribution obligations.2  Moreover, the current contribution mechanism is inconsistent with the 

statutory imperative that universal service support be “specific, predictable and sufficient” 

(principle #5).  While Congress can and should leave the details of USF contribution reform to 

the expert agency, it should provide guidance to the FCC by revising principle #4 to require that 

all providers of connections to end users (which would include but not be limited to 

telecommunications and advanced service providers) “make an equitable and nondiscriminatory 

contribution to the preservation and advancement of universal service.” 

                                                           
1 Separate codification of the other principle adopted by the FCC (universal service support should be directed 
where possible to networks that provide advanced as well as voice services) is not necessary, as it may reasonably 
be considered to be reflected in the second codified principle (that access to advanced telecommunications and 
information services should be provided in all regions of the nation).  Moreover, the FCC’s emphasis here on 
providing support to “networks” should be treated cautiously, as it is potentially at odds with a consumer-focused, 
pro-competition approach to universal service. 
2 The federal universal service program currently is funded based on interstate and international end-user 
telecommunications revenues; revenues from information services (including retail broadband Internet access 
services) and from local and intrastate telecommunications services are not included in the contribution base.  The 
current funding base has shrunk dramatically – from $17.02 billion in the third quarter of 2004 to $13.7 billion for 
the third quarter of 2014 (see FCC Public Notices DA 04-1613, released June 7, 2004, and DA 14-812, released 
June 12, 2014).  
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2. Universal service was created to fund buildout in areas incapable of economically 

supporting network investment.  How should our policies address the existence of 

multiple privately funded networks in many parts of the country that currently 

receive support?   

 
Classification of an area as “incapable of economically supporting network investment” 

should be subject to re-evaluation, not remain static.  Over time, areas that previously were 

uneconomic to serve absent universal service support may become economically viable due to 

new, more efficient technologies, to population growth, to increased economic value of services, 

or to other factors.  If even one privately funded network exists and is used to offer universal 

service-quality service to consumers in a given geographic area, that area by definition cannot be 

considered “incapable of economically supporting network investment.”  Where private 

alternatives exist, existing universal service support to incumbent service providers should be 

eliminated or at least phased out within a reasonable time. 

Phasing out existing support may be painful and alarming to current recipients.  

However, continuing to provide open-ended and/or automatic universal service subsidies to an 

incumbent provider where a private network has been deployed is contrary to the public interest.  

It is an inefficient use (and thus a waste) of limited resources to continue to subsidize an 

incumbent provider when a presumably more efficient provider has entered the market; the 

public interest harm may be exacerbated if the USF subsidy results in a pricing umbrella by the 

incumbent service provider.  Where universal service subsidies have been eliminated, the FCC 

should also consider whether the impacted carrier should be subject to reduced regulatory 

reporting and accounting obligations. 
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High cost/Connect America Fund (CAF) support may indeed be necessary in areas that 

are genuinely uneconomic to serve.  However, given continuing development and deployment of 

more cost-efficient technology, it will become increasingly important for universal service policy 

to recognize that the grant of any amount of support may well deter entry or expansion by 

otherwise competitive service providers, to the ultimate detriment of consumers in a given 

region.  Thus, the level of support in any area must be subject to on-going review and revision as 

necessary. 

 
 
3. What is the appropriate role of states and state commissions with respect to 

universal service policy?   

 
States and state commissions will continue to play an important role in administering the 

federal USF and ensuring that policy objectives are met.  For example, states arguably are in the 

best position to determine which high-cost areas are truly unserved or underserved under the 

high cost/CAF program; and as regards the Lifeline program, states are in the front-line helping 

to ascertain Lifeline eligibility (i.e., based on end users’ participation in state-administered social 

welfare programs) and performing Lifeline outreach.  It is also reasonable for States to remain 

responsible for designating carriers as Eligible Telecommunications Carriers (ETCs) for 

purposes of participating in federal universal service programs. 

 
 
4. What is the appropriate role of the Federal-State Joint Board on Universal Service 

in a broadband, IP-enabled, largely interstate world?  What is the appropriate role 

of related joint boards, such as the Federal-State Joint Board on Separations or the 

Federal-State Conference on Advanced Services?  

 
Joint Boards can be expected to provide valuable advice and insights even in a 

“broadband, IP-enabled, largely interstate world.”  State representatives are often more attuned 
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to local and regional situations, such as actual network investment and consumer concerns, than 

are their federal colleagues.  To the extent that USF program administration is shared with state 

regulators, Joint Boards will be key to providing practical input about what implementation 

measures are feasible. 

 
 
5. The Universal Service Fund is one of several federal programs that support buildout 

of communications facilities.  Are current programs at other federal agencies, like 

the National Telecommunications and Information Administration (which oversaw 

the Broadband Technology Opportunities Program) or the Rural Utility Service 

(which oversees lending programs and oversaw the Broadband Initiatives Program) 

necessary?  
 

The broadband programs administered by the National Telecommunications and 

Information Administration (NTIA) and the Rural Utilities Service (RUS) differ in focus and 

structure from the FCC’s USF program.  For example, both the Broadband Technology 

Opportunities Program (BTOP) and the Broadband Initiatives Program (BIP) loan/grants are of 

limited duration,3 and are funded from federal tax revenues, while the FCC’s USF program (all 

grants, no loans) is more open-ended and is currently funded by contributions from 

telecommunications service subscribers.  The three programs are complementary and doubtless 

have collectively promoted broadband buildout to more businesses, consumers, schools, and 

libraries than would have occurred had the FCC’s program been the only federal universal 

service program available. 

 What should be retained from the BTOP and BIP programs, and applied to the FCC’s 

high cost/CAF universal service program, is an important lesson learned:  that making networks 

built with public funding available for wholesale access promotes the public interest.  Certain 

                                                           
3 According to NTIA’s 20th Quarterly Status Report (released May 2014), as of December 31, 2013, “87 projects 
remained in active status, and 192 projects had completed their project activities.”  All BIP funds must be advanced 
by September 30, 2015 (see RUS Status of Broadband Initiatives Program as of April 3, 2013, p. 2). 
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non-incumbent BTOP recipients have been willing to use their subsidized networks to provide 

wholesale access services such as dark fiber, which has encouraged and allowed other carriers to 

initiate and expand their broadband offerings.   

Congress should thus require that recipients of federal high cost universal service support 

funding for network construction, expansion or upgrades make the subsidized network available 

for the provisioning of wholesale services (including but not limited to Ethernet and dark fiber) 

to other service providers at rates, terms and conditions that are just, reasonable, non-

discriminatory and cost-based. 

 
 
6. How can we ensure that the Universal Service Fund is sufficiently funded to meet its 

stated goals without growing the fund beyond fiscally responsible levels of 

spending?   

 
One of the most critical measures that will help ensure sufficient funding of the USF, 

while also improving congruity between services that contribute to and receive universal service 

support, is reform of the contribution mechanism.  The contribution base must be broadened 

beyond telecommunications service revenues, which are shrinking (which places a severe burden 

on remaining contributors) and are becoming increasingly less relevant in a broadband world.  

The contribution mechanism also should be based on a readily measurable and verifiable metric, 

rather than on a factor (such as revenues) which is open to interpretation or manipulation, or is 

subject to potentially dramatic changes. 

Minimizing waste, fraud, abuse, and inefficiencies in the USF programs also will help to 

ensure maximum public benefit from available funding.  The FCC has recently stepped up its 
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audit and enforcement efforts,4 and has adopted reforms which will streamline program 

administration.5  Efforts to improve program efficiency and effectiveness are to be lauded.  At 

the same time, however, the FCC must be cautious about adopting onerous program rules and 

excessively punitive measures to address even relatively minor infractions, as extreme measures 

may discourage service providers from participating in the various universal service programs, 

and may impose costs in excess of any likely benefit.   

 
 
7. Are all of the funds and mechanisms of the current Universal Service Fund 

necessary in the modern communications marketplace?   

 
Each of the four federal universal service funds (high cost/CAF, E-rate, Lifeline, and 

Rural Health Care) promotes important public interest benefits in different sectors.  In light of 

the ongoing universal service needs in each sector, each of the four funds should be maintained.  

Congress and the FCC should be wary of proposals that disenfranchise one group or geographic 

area in order to benefit another group, both within a given fund (e.g., giving a disproportionate 

amount of support to wireline carriers at the expense of wireless carriers) and across funds (e.g., 

“raiding” the Lifeline fund to increase the E-rate fund). 

  

                                                           
4 For example, the FCC has formed a USF Strike Force to “protect the integrity of the Universal Service Fund and 
ensure that the American people’s money is wisely spent” (see FCC Chairman Wheeler Announces Universal 
Service Fund Strike Force, July 14, 2014). 
5 For example, the FCC recently adopted changes to the E-rate program which, among other things, are designed to 
make the application process and other E-rate processes faster, simpler, and more efficient (see Modernizing the E-
rate Program for Schools and Libraries, Report and Order and Further Notice of Proposed Rulemaking, released 
July 23, 2014 (FCC 14-99)). 
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8. In lieu of the current support mechanisms, could any of the programs be better 

managed or made more efficient by conversion to: 

a. A state block grant program; 

b. A consumer-focused voucher program; 

c. A technology-neutral reverse auction; or, 

d. Any other mechanism.   

 
Support mechanisms that are competitively and technologically neutral will be more 

effective and efficient than approaches that give undue advantages to specific technologies or to 

a specific class of service provider.  To maximize administrative efficiencies, a federal approach, 

rather than a state block grant program, should be maintained for interstate programs.  Reverse 

auctions may well prove to be a better means of distributing CAF support than the “right of first 

refusal” approach, provided that the auction rules are genuinely neutral (for example, adopting 

performance standards which can be met by only wireline technologies, while ignoring the 

unique benefits provided by wireless technologies, cannot be considered technology-neutral).  

 A consumer-focused voucher program could result in a more efficient universal service 

mechanism.  In areas that have been identified as high cost but are served by both wireline and 

wireless providers, giving customers vouchers and allowing them to use that voucher for 

whichever service they want would allow the two types of companies to compete on an equal 

footing, and would allow customers to choose which combinations of features – speed, mobility, 

functionality, etc. – they prefer.   Even in areas where there is only one provider, giving 

customers vouchers would make it more possible for potential alternative providers to enter.  

Without the portability of support, a new entrant not only has to be lower cost than the 

incumbent to attract customers, but must also have costs that are lower than the incumbent’s by 

the amount of the subsidy.  Providing vouchers directly to consumers would allow them to 

transfer that subsidy directly to the new entrant rather than the entrant having to build its network 

and then applying to be eligible to receive subsidy. 
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To ensure thorough vetting of the relative costs and benefits of a proposed change in the 

support mechanisms as suggested in this question, and to satisfy Administrative Procedure Act 

(APA) requirements, all proposals must be considered in a public notice and comment 

proceeding. 
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September	  19,	  2014	  
	  
Comment	  on	  the	  Communications	  Act	  update	  and	  the	  Universal	  Service	  Fund	  
	  
Distinguished	  members	  of	  the	  House	  Energy	  &	  Commerce	  Committee:	  
	  
Listed	  below	  is	  a	  comment	  for	  submission	  from	  the	  Taxpayers	  Protection	  
Alliance	  regarding	  the	  Universal	  Service	  Fund:	  
	  
We	  thank	  House	  Energy	  and	  Commerce	  Committee	  Chairman	  Fred	  Upton	  (R-‐Mich.)	  
and	  Communications	  and	  Technology	  Subcommittee	  Chairman	  Greg	  Walden	  (R-‐
Ore.)	  for	  providing	  the	  opportunity	  for	  the	  Taxpayers	  Protection	  Alliance	  (TPA)	  to	  
comment	  on	  how	  controlling	  the	  costs	  of	  the	  USF	  will	  be	  in	  the	  best	  interest	  of	  
taxpayers,	  consumers	  and	  businesses.	  TPA	  believes	  that	  the	  Universal	  Service	  Fund	  
(USF)	  is	  an	  outdated	  and	  costly	  feature	  of	  the	  Telecommunications	  Act	  that	  puts	  a	  
significant	  and	  unnecessary	  burden	  on	  American	  consumers	  and	  taxpayers.	  
	  	  
Fifteen	  years	  after	  its	  creation,	  it	  is	  time	  to	  fully	  re-‐evaluate	  the	  USF	  as	  a	  necessary	  
tool	  of	  the	  Telecommunications	  Act.	  Studies	  over	  the	  past	  decade	  have	  seen	  large-‐
scale	  waste	  and	  inefficiencies	  within	  the	  well-‐meaning	  program	  in	  excess	  of	  tens	  of	  
billions	  of	  dollars.	  	  Most	  American	  taxpayers	  are	  unaware	  of	  the	  scale	  of	  this	  waste.	  	  
If	  they	  did,	  they	  would	  demand	  these	  costs	  be	  brought	  under	  control	  and	  would	  be	  a	  
required	  part	  of	  updating	  the	  Communications	  Act.	  	  Reform	  of	  the	  Universal	  Service	  
Fund	  is	  not	  only	  a	  welcome	  procedure,	  but	  a	  necessary	  step	  in	  reigning	  in	  the	  out	  of	  
control	  costs	  of	  the	  fund.	  As	  such,	  TPA	  would	  like	  to	  see	  the	  fund	  eliminated	  
altogether,	  as	  it	  has	  truly	  outgrown	  its	  usefulness.	  But,	  in	  the	  absence	  of	  elimination;	  
the	  goal	  must	  be	  to	  reduce	  costs	  to	  the	  consumer	  and	  institute	  much-‐needed	  
oversight.	  
	  	  
While	  for	  many,	  it	  is	  a	  positive	  step	  that	  the	  House	  Energy	  and	  Commerce	  
Committee	  is	  even	  considering	  changes	  to	  the	  USF	  that	  would	  have	  it	  evolve	  from	  
telephony	  to	  broadband.	  	  If	  that	  change	  merely	  expands	  the	  aging	  program,	  it	  could	  
impose	  even	  higher	  costs	  on	  consumers.	  The	  cost	  of	  the	  USF	  has	  doubled	  from	  $4	  
billion	  to	  $8	  billion	  over	  the	  last	  decade,	  and	  is	  set	  to	  double	  again	  in	  the	  coming	  
years	  if	  nothing	  is	  done	  to	  cap	  or	  reform	  it.	  We	  welcome	  that	  this	  comment	  period	  
gives	  many	  the	  opportunity	  to	  call	  to	  attention	  the	  grave	  injustice	  this	  is	  to	  
consumers.	  
	  	  
It	  follows	  that	  the	  way	  in	  which	  the	  House	  chooses	  to	  modernize	  the	  USF	  will	  have	  a	  
profound	  effect	  on	  rural	  Americans.	  By	  only	  refocusing	  this	  program	  for	  the	  modern	  
technology	  of	  broadband	  will	  not	  promote	  innovation	  or	  efficiency	  but	  rather,	  it	  will	  



	  
	  
	  

Taxpayers	  Protection	  Alliance,	  108	  N.	  Alfred	  Street,	  Lower	  Level,	  Alexandria,	  
Va.	  22314	  (703)	  229-0254	  

www.protectingtaxpayers.org	  

perpetuate	  an	  aging	  entitlement	  and	  increase	  costs	  to	  consumers	  and	  taxpayers.	  
Any	  reform	  of	  the	  USF	  should	  effectively	  reduce	  the	  current	  high	  costs	  to	  consumers	  
and,	  at	  a	  minimum,	  must	  cap	  the	  fund.	  Specifically,	  we	  must	  bring	  the	  USF’s	  “High	  
Cost	  Fund,”	  under	  control	  in	  order	  to	  reduce	  unnecessary	  fees	  on	  monthly	  service	  
bills	  that	  have	  no	  place	  in	  the	  modern	  communications	  marketplace.	  These	  
universal	  service	  “fees”	  are	  mechanisms	  that	  place	  an	  enhanced	  burden	  on	  the	  
average	  American	  family.	  Any	  reform	  of	  the	  USF	  that	  ultimately	  does	  not	  bring	  the	  
“High	  Cost	  Fund”	  under	  control	  will	  be	  a	  complete	  failure.	  
	  	  
As	  technology	  has	  become	  more	  and	  more	  advanced	  in	  recent	  years,	  it	  is	  necessary	  
that	  the	  Universal	  Service	  Fund	  is	  modernized	  in	  a	  way	  that	  best	  suits	  American	  
consumers	  and	  taxpayers,	  without	  placing	  additional	  burdens	  on	  the	  average	  citizen.	  
	  	  
As	  lawmakers,	  when	  considering	  the	  overhaul	  of	  the	  Communications	  Act,	  you	  must	  
take	  action	  in	  the	  best	  interest	  all	  constituents	  and	  see	  the	  need	  to	  rid	  the	  USF	  of	  
wasteful	  funding	  mechanisms.	  The	  time	  for	  responsible	  and	  reasoned	  action	  is	  now.	  
	  
Regards,	  

	  
President	  
Taxpayers	  Protection	  Alliance	  
davidwilliams@protectingtaxpayers.org	  	  
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Introduction & Summary 
Today, a chill wind blows through Silicon Valley from the East. Through this inquiry,2 the 
FCC reminds America’s tech sector that it has claimed — through a preposterous re-
interpretation of a previously obscure provision of the 1996 Telecommunications Act — 
authority to regulate any form of communications in any way that the Commission asserts 
will promote broadband. Instead of having to point to clear Congressional authorization, 
the Commission claims it need only explain why its regulations are “not inconsistent with 
other provisions of law.”3 The Commission insists that, technically, it need not formally 
declare, under Section 706(b), that broadband (technically, “advanced telecommunications 
capability”) is not “being deployed to all Americans in a reasonable and timely fashion,”4 
but seems to feel that doing so will legitimize its use of Section 706 in general to regulate 
in ways Congress never intended. 

So far, the FCC has used this newfound power to justify issuing net neutrality regulations 
and expanding Universal Service Funding to include broadband subsidies.5 This inquiry 
opens the door to FCC regulation of privacy and cybersecurity by asking how concerns 
about these issues affect broadband adoption.6 While Section 706 discusses broadband 
deployment and investment (not user adoption), the FCC based its Open Internet Order on 
the convoluted theory by which alleviating concerns about the “openness” of the Internet 
would ultimately increase (1) the production of content by edge providers, (2) adoption 
and use by consumers and thus (3) investment and deployment. This Rube-Goldberg theory 
of causation was dubbed a “triple-cushion shot.”7  

If this attenuated logic was adequate to justify FCC regulation of net neutrality, there is no 
principled reason why it could not justify regulation of privacy and cybersecurity practices 

                                                
2 Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 
of the Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, Tenth 
Broadband Progress Notice of Inquiry, GN Docket No. 14-126 (Aug. 1, 2014) [“NOI”], available at 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0805/FCC-14-113A1.pdf. 
3 Preserving the Open Internet Broadband Industry Practices, Report and Order, GN Docket No. 09-191, ¶ 119 
(Dec. 23, 2010) [“Open Internet Order”], available at https://apps.fcc.gov/edocs_public/attachmatch/FCC-10-
201A1.pdf. 
4 See Telecommunications Act of 1996, Pub. L. No. 104-104, § 706(b), 110 Stat. 56, 153 (1996), as amended in 
relevant part by the Broadband Data Improvement Act, Pub. L. No. 110-385, 122 Stat. 4096 (2008) (codified 
as amended at 47 U.S.C. § 1302(b)). 
5 Verizon v. F.C.C., 740 F.3d 623 (D.C. Cir. 2014); Direct Commc’ns Cedar Valley, LLC v. F.C.C., No. 11-9581, 59 
(10th Cir. 2014) [Cedar Valley], available at http://www.gpo.gov/fdsys/pkg/USCOURTS-ca10-11-
09581/pdf/USCOURTS-ca10-11-09581-0.pdf. 
6 See NOI, ¶ 47. 
7 See Open Internet Order, ¶¶ 124-32; see also Verizon, 740 F.3d at 643-44. 
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as well. In fact, it would be easier for the FCC to make such an argument, since the 
Commission could essentially skip the first step of the argument and argue simply that (1) 
allaying concerns about adoption will (2) drive deployment and investment. Indeed, a 
future FCC might use the same theory to regulate copyright enforcement, indecency, 
national security or any number of other potential concerns.  

In short, the Commission has, by administrative fiat, transformed Section 706 from a 
command to use the authority specifically granted to the agency by Congress into a 
sweeping power to invent a new body of communications regulation. Importantly, this re-
interpretation would authorize regulation not merely over traditional “telecom companies” 
but also over other “tech” companies as well, from Google, Twitter and Facebook to the 
countless startups building new apps and services. While some of the questions asked by 
the NOI are specifically about the practices of “broadband providers,” others are framed in 
more general terms.8 Regardless, in explaining its re-interpretation of Section 706 in the 
2010 Open Internet Order, the FCC made no distinction as to the scope of its powers under 
Section 7069 — nor could such a distinction ever be anything other than a non-binding 
declaration of self-restraint: Since Section 706 is very plainly not written as a grant of 
authority, Congress had no need to specify over whom Section 706’s regulatory powers 
applied; Section 706 merely directed the FCC to use powers granted elsewhere in the act, 
each of which (to varying degrees) clarifies its scope, for the purposes of Section 706.10  

Under the FCC’s theory, Section 706 allows the Commission to do far more than rework the 
Consumer Proprietary Network Information (CPNI) rules it applies to broadband 
providers.11 However the Commission might demur today about its future intentions, it 
could use this unprecedented new power to insert itself into issues of privacy and security 
that have long been the bailiwick of the Federal Trade Commission, using its general 
Section 5 enforcement powers over deception and unfairness,12 as well as the specific 
legislative grants of rulemaking authority over children’s privacy,13 credit reporting,14 and 
so on. 

                                                
8 Compare NOI, ¶¶ 27, 29, 30, 43, & 47, with NOI, ¶¶ 3-26, 33-42, & 49-51.   
9 Open Internet Order, ¶¶ 121-23.  
10 See 47 U.S.C. §§ 151, 152 (giving the FCC authority over “interstate and foreign commerce in 
communication by wire and radio.”).  
11 47 C.F.R. § 64.2001 et seq. 
12 Federal Trade Commission Act, ch. 311, § 5, 38 Stat. 717 (codified at 15 U.S.C. § 45). 
13 Children’s Online Protection Privacy Act, Pub. L. No. 105-227, §§ 1301-08, 112 Stat. 2681 (codified at 15 
U.S.C. §§ 6501-06). 
14 Fair Credit Reporting Act, Pub. L. No. 90-321, 84 Stat. 874 (codified at 15 U.S.C. § 1681 et seq.). 
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Furthermore, the Commission need not actually exercise this power to have an essentially 
regulatory effect. A “chill wind” is not merely an omen of things to come, but a way of 
“sending a message” that the Commission has cast its roving eye over how all Internet 
companies collect, process and share data to provide the services increasingly taken for 
granted by American consumers. “Big Data” has made Silicon Valley a boom town, but 
entrepreneurs and investors involved in data-driven companies must now rest uneasy, 
wondering when the next shoe will drop. This regulatory uncertainty will necessarily affect 
their behavior.15 The next shoe to drop might be an enforcement action premised on 
Section 706, which could come at any time. This lack of formal rulemaking safeguards 
necessarily decreases the perceived distance of the regulatory “Sword of Damocles” that 
now hangs over the heads of the tech sector. 

Nonetheless, the Commission is statutorily bound to conduct its broadband deployment 
inquiry under Section 706(b), and to report on those findings to Congress. Thus, the 
following brief comments are intended to guide the FCC on how it may best go about 
completing this process and ensuring the goals of Section 706 — promoting broadband 
deployment — are achieved, principally by fostering investment through reduced 
regulatory uncertainty. 

Section 706 Simply Is Not an Independent Grant of Authority 
We urge the FCC to recant its absurd 2010 re-interpretation of Section 706 as an 
independent grant of authority. A Section 706(b) Report would be as appropriate a place as 
any to do so. However, because such re-re-interpretation would not be binding on future 
Commissions, we urge the FCC to ask Congress to revisit Section 706 as part of a 
legislative package designed to give the Commission clear, specific and limited authority 
over net neutrality concerns, as well as other reforms intended to promote broadband 
deployment and, more generally, to move beyond the restrictive regulatory silos put in 
place by the 1934 Communications Act and, unfortunately, perpetuated by the 1996 
Telecommunications Act.16 

                                                
15 Importantly, since Section 706 speaks only in the vaguest terms about “regulating methods” and “tak[ing] 
immediate action,” there is apparently no reason why the Commission need undergo a formal rulemaking in 
order to “regulate” privacy or data security (or anything else the Commission decides slows broadband 
adoption). See 47 U.S.C. § 1302. 
16 See TechFreedom & the International Center for Law & Economics (ICLE), Letter to Chairman Upton & 
Chairman Walden Re: Response to White Paper #3 (June 6, 2014), available at http://1.usa.gov/1xkZOyu. 
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Section 706 transcends the regulatory silos of Titles II, III, and VI — which is somewhat 
obvious from its placement outside the Communications Act17 — in that it applies by its 
terms to “any technology” capable of delivering and originating “high-quality voice, data, 
graphics, and video telecommunications[.]”18 But using Section 706 as the legal basis for 
sweeping communications reform is fraught with peril.  

For one, the empirical analysis on which FCC’s use of Section 706 rests is essentially 
arbitrary. In the 2010 Open Internet Order, the FCC made clear that it interprets both 
Section 706(a) and (b) as independent grants of authority.19 Thus, the Commission 
apparently need not actually make a negative finding under Section 706(b) before invoking 
authority purportedly granted by Section 706(a). Even if the Commission had not made 
such a finding in 2010, it could, by the FCC’s logic, have justified its 2010 Open Internet 
Order simply by offering the convoluted, Rube-Goldberg “triple-cushion shot” theory of 
causation by which regulation of broadband will, magically, increase broadband 
investment.20  

Nonetheless, it is surely no accident that the Commission’s Sixth Broadband Progress 
Report, which reversed the conclusions made by all other previous reports, was issued just 
five months before the FCC’s Open Internet Order. Perhaps aware of the arbitrariness of 
any use of Section 706 as the legal basis for regulation, the Commission may simply have 
been trying to create a veneer of analytical rigor, the illusion of deliberative process. 
Soliciting comments and having to issue a formal report may indeed somewhat raise the 
analytical bar for the Commission in justifying itself — but not by much. 

Section 706 as Political Football 
In addition to the uncertainty inherent in Section 706 due to the uncertain reach of its 
potential scope, regulation based on Section 706 also promotes regulatory uncertainty 
because the regulatory process for conducting and reporting on the inquiry in Section 
706(b) is largely unpredictable, with the Commission apparently able to raise or lower the 
regulatory bar whenever doing so suits its political agenda.  

Section 706 does not define broadband (technically, “advanced telecommunications 
capability”), other than as a “capability that enables users to originate and receive high-

                                                
17 Section 706 of the Telecommunications Act of 1996 was added to Chapter 12 of Title 47, whereas the 
Communications Act and most of the Telecommunications Act is contained in Chapter 5 of Title 47 (although 
these provisions have not yet been codified into positive law). 
18 See 47 U.S.C. § 1302(d)(1) (emphasis added). 
19 Open Internet Order, ¶¶ 119, 123. 
20 See id., ¶¶ 124-32; see also Verizon v. F.C.C., 740 F.3d at 643-44. 
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quality voice, data, graphics, and video telecommunications using any technology.”21 This 
leaves it to the Commission to set minimum thresholds for speed and performance to 
define that capability, and to determine what quality of service is sufficient for “high-
quality” telecommunications in its 706(b) inquiries.22 Section 706 also provides little 
guidance on any of the terms in the key phrase “being deployed to all Americans in a 
reasonable and timely fashion.”23 Thus, the Commission has vast discretion under Chevron 
v. Natural Resources Defense Council24 to define inputs and establish metrics however will 
best suit the agency’s policy agenda.  

Throughout its previous Section 706(b) reports, the Commission has tried to establish 
specific analytical framework and technical metrics with which broadband deployment can 
be measured,25 but the rapidly evolving nature of broadband and IP-based services 
necessitates frequent reconsideration and modification of those metrics. In theory, a 
Commission bent on a particular regulatory agenda could, through such modifications, 
manipulate the available data to draw whatever conclusion suits its predetermined 
political agenda.26 Indeed, the coincidence in 2010 of the FCC’s first negative finding under 
Section 706(b) and its issuance of the Open Internet Order five months later is certainly 
enough to raise a few suspicious eyebrows — and signal the Commission’s willingness to 
reverse-engineer its Section 706(b) analysis of the market to justify preconceived 
regulatory objectives.  

However, while various methodological modifications and statistical techniques might be 
used to advance the particular policy agenda of one Commission (if three commissioners 
approve), such political wrangling would inevitably swing both ways. The central problem 
with broad administrative discretion is that those gripping the sword today may find it at 
their necks tomorrow. For example, as we recently noted in our joint comments with the 
International Center for Law & Economics on the FCC’s Public Notice about preempting 
                                                
21 47 U.S.C. § 1302(a)-(d). 
22 47 U.S.C. § 1302(d)(1). 
23 47 U.S.C. § 1302(b). 
24 467 U.S. 837 (1984). 
25 See, e.g., Sixth Broadband Deployment Report, ¶¶ 9-15 (discussing the history of the FCC’s broadband 
benchmarking under Section 706(b) and explaining the switch to the 4 Mbps download and 1 Mbps upload 
benchmark). 
26 For example, if the data showed that all Americans have access to multiple broadband providers at a given 
level of throughput (e.g., 4 mbps down and 1 mbps up), an activist Commission--intent on retaining as much 
legal authority as possible--could say that only 5 mbps or greater qualifies as "advanced" and thereby report 
a negative finding under Section 706(b). Conversely, a restrained Commission – intent on maintaining a 
“light touch” or simply avoiding claims of authority not clearly authorized by Congress– could say that a 
lower level of throughput is sufficient to qualify as "advanced" under Section 706(b), or that a given pace of 
deployment is "reasonable and timely" and thereby report a positive finding under Section 706(b).  
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state laws preempting state laws governing municipal broadband, if the FCC can justify 
preempting such laws today as facilitating broadband deployment, a future FCC could 
reach precisely the opposite conclusion under Section 706, banning muni broadband 
completely based on the general (and intuitive) conclusion that private companies are 
better able to operate and provide innovative upgrades to broadband networks than 
government agencies, and allowing government entities to compete alongside private 
companies may significantly deter aggregate broadband investment in the long run, 
ultimately resulting in harm to consumers and delayed broadband deployment.27 Thus, the 
Commission should proceed with deliberate caution in conducting its Section 706(b) 
inquiry, and in trying to issue any potential rules or take other informal regulatory action 
based on its authority.  

The Commission’s Notice of Inquiry cites a 2010 Commission staff paper as suggesting that 
concerns about privacy and security may help to explain the reluctance of many Americans 
to adopt broadband.28 In principle, this is a perfectly legitimate inquiry: Congress did 

                                                
27 See Pleading Cycle Established for Comments on Electric Power Board & City of Wilson Petitions, Pursuant 
to Section 706 of the Telecommunications Act of 1996, Seeking Preemption of State Laws Restricting the 
Deployment of Certain Broadband Networks, Comments of International Center for Law & Economics & 
TechFreedom, WCB Docket Nos. 14-115 & 14-116, at 10-12 (Aug. 29, 2014), available at 
http://apps.fcc.gov/ecfs/document/view?id=7521826211; see also Remarks of Matthew Berry, Chief of Staff to 
FCC Comm’r Ajit Pai, at the Nat’l Conference of State Legislatures’ 2014 Legislative Summit (Aug. 20, 2014), 
available at http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0820/DOC-328916A1.pdf (“It’s 
not hard, then, to imagine a future FCC concluding that taxpayer-funded, municipal broadband projects 
themselves are barriers to infrastructure investment. So if the current FCC were successful in preempting 
state and local laws under Section 706, what would stop a future FCC from using Section 706 to forbid states 
and localities from constructing any future broadband projects? Nothing that I can see.”). 
28 NOI, ¶ 47 (“A 2010 Commission staff paper found 78 percent of those that responded to a 2009 survey 
were already Internet users and 65 percent were broadband users and that 39 percent of broadband users 
expressed security concerns, while non-adopters were almost 50 percent more likely than broadband users 
to raise concerns about security of personal information online.  The staff paper also deduced that “[t]his is 
one factor linked to their lower likelihood of adoption” and there was “significant positive correlation 
between high levels of worries about personal privacy and non-adoption” of broadband.  We seek comment 
on the staff paper, including the use of a consumer survey as a basis for such findings and whether the work 
can be validated.  What is the correlation between such worries and non-adoption today?  Are there other 
more recent studies or surveys that may complement or contradict the staff paper’s findings?  How does the 
data from 2009 compare to the Commission’s recent status reports on Internet Access Services?  Are there 
differences in levels of concern in accessing the Internet in general, as compared to accessing it via 
broadband?  If so, what would justify these differences?  What is the relevance of privacy and/or security to 
our section 706(b) determination?  Do concerns over personal privacy or security deter consumers from 
adopting broadband?  If so, how are broadband providers addressing these concerns?  What other factors or 
concerns about privacy and security may account for broadband adoption by consumers?  Do these other 
factors have a greater correlation to the lower likelihood of adoption and deployment?  What do consumers 
know about providers’ current privacy or security practices and how much of their understanding is accurate?  
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indeed ask the FCC, as its expert agency on communications policy, to apply its expertise 
to an annual study of factors that may retard broadband deployment.29 And the 
Commission may well be correct that privacy and security concerns are real barriers to 
connecting, in particular, older and poorer Americans. But as a policy matter, the 
Commission should exercise that discretion carefully — lest even seemingly minor 
administrative shifts in framing of the Commission’s standards under Section 706 be used 
to justify major shifts in broadband policy, which could disrupt broadband investment and 
deployment, and thus harm consumers.  

The Commission’s Broadband Reporting Process 
Since Section 706(b) was enacted, the FCC has conducted multiple inquiries and issued 
several reports. In the first (1999),30 second (2000),31 third (2002),32 fourth (2004),33 and fifth 
reports (2008),34 the FCC determined that broadband was being deployed to all Americans 
in a reasonable and timely fashion. Then, beginning with the sixth report (2010), the 
Commission changed course, and found that "broadband deployment to all Americans [had 

                                                                                                                                                       
What information do broadband providers voluntarily share with consumers about their privacy and security 
practices, including regarding their security risk management programs?  If privacy and/or security 
statements are offered voluntarily, are there any obligations, contractual or otherwise, for broadband 
providers to comply with such commitments?  Are there other obligations regarding privacy and/or security 
which broadband providers may be subject?  If so, what are these, and what relevance, if any, would they 
have to our determination?  What is the relationship, if any, between increased consumer awareness of 
online privacy and security practices and adoption of broadband?  How, if at all, do the answers to these 
questions differ between urban and rural consumers, or between customers of large or small companies?”). 
29 See 47 U.S.C. § 1302. 
30 See Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable And Timely Fashion, and Possible Steps To Accelerate Such Deployment Pursuant to Section 706 
of the Telecommunications Act of 1996, Report, CC Docket No. 98-146 (Jan. 28, 1999), available at 
http://www.fcc.gov/reports/first-broadband-progress-report. 
31 See Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable And Timely Fashion, and Possible Steps To Accelerate Such Deployment Pursuant to Section 706 
of the Telecommunications Act of 1996, Second Report, CC Docket No. 98-146 (Aug. 3, 2000), available at 
https://apps.fcc.gov/edocs_public/attachmatch/FCC-00-290A1.pdf.  
32 See Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable And Timely Fashion, and Possible Steps To Accelerate Such Deployment Pursuant to Section 706 
of the Telecommunications Act of 1996, Third Report, CC Docket No. 98-146 (Feb. 6, 2002), available at 

 
33 Availability of Advanced Telecommunications Capability in the United States, Fourth Report to Congress, GN 
Docket No. 04-54 (Sept. 9, 2004), available at https://apps.fcc.gov/edocs_public/attachmatch/FCC-04-
208A1.pdf.  
34 See Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable And Timely Fashion, and Possible Steps To Accelerate Such Deployment Pursuant to Section 706 
of the Telecommunications Act of 1996, Fifth Report, GN Docket No. 07-45 (Mar. 19, 2008), available at 
https://apps.fcc.gov/edocs_public/attachmatch/FCC-08-88A1.pdf. 



9

not been] not reasonable and timely."35 The Commission's 2011 finding was the same, in 
its seventh report,36 and a negative finding also followed in the eighth report (2012).37 
Then, somewhat curiously, the ninth broadband deployment progress report was circulated 
amongst Commission staff, but was never adopted, so no report to Congress was ever 
made on it.38 The obvious inference is that the Commission simply chose not to approve 
the report for political reasons, perhaps having to do with the D.C. Circuit’s Verizon 
decision, which was expected to come down at any time. 

But regardless of that aberration, the trend lines are pretty clear: Broadband deployment 
was going swimmingly from 1998 to 2010, but then took a sharp downturn and has yet to 
recover – according to the FCC. While this narrative fit the FCC’s new post-2009 regulatory 
agenda, it did not fit the facts in the real world. In fact, there have been multiple 
commercial developments and technical innovations since the year 2010 that have 
allowed broadband providers to deliver ever better and faster services to their consumers. 
Most notably, cable companies completed upgrades to the DOCSIS 3.0 standard, allowing 
them to provide speeds up to 1.5 Gbps downloads and 150 Mbps uploads;39 mobile 
wireless providers upgraded their networks to 4G LTE, allowing them to provide speeds up 
to 300 Mbps downloads and 75 Mbps uploads;40 average satellite broadband speeds 
increased hugely as Ka-band satellites began to replace Ku-band satellites;41 Verizon 

                                                
35 See Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable And Timely Fashion, and Possible Steps To Accelerate Such Deployment Pursuant to Section 706 
of the Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, Sixth 
Broadband Deployment Report, GN Docket No. 09-137, ¶ 2 (July 16, 2010) [Sixth Broadband Deployment Report] 

, available at https://apps.fcc.gov/edocs_public/attachmatch/FCC-10-129A1_Rcd.pdf. 
36 See Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable And Timely Fashion, and Possible Steps To Accelerate Such Deployment Pursuant to Section 706 
of the Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, Seventh 
Broadband Progress Report & Order on Reconsideration, GN Docket No. 10-159 (May 20, 2011), available at 
https://apps.fcc.gov/edocs_public/attachmatch/FCC-11-78A1.pdf.  
37  See Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a 
Reasonable And Timely Fashion, and Possible Steps To Accelerate Such Deployment Pursuant to Section 706 
of the Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, Eighth 
Broadband Progress Report, GN Docket No. 11-121 (Aug. 14, 2012), available at 
https://apps.fcc.gov/edocs_public/attachmatch/FCC-12-90A1.pdf.   
38 See NOI, ¶ 2, n. 5. 
39 Ryan Whitwam, DOCSIS 3.1 Could Let Cable Companies Compete with Google Fiber, GEEK (Oct. 31, 2013), 
available at http://www.geek.com/news/docsis-3-1-could-let-cable-companies-compete-with-google-fiber-
1575770/. 
40 Sonia Rathi, et al. Throughput for TDD & FDD 4G LTE Systems, 3 INT’L J. OF INNOVATIVE TECH. & EXPLORING 

ENGINEERING 73 (May 2014), available at http://www.ijitee.org/attachments/File/v3i12/L16590531214.pdf. 
41 See, e.g., ViaSat, High-Capacity Satellite System (last visited Sept. 4, 2014), available at 
https://www.viasat.com/broadband-satellite-networks/high-capacity-satellite-system (discussing the various 
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completed most of its deployment of FiOS,42 while other telcos have upgraded or have 
begun upgrading their twisted-copper infrastructure to VDSL, which delivers download 
speeds of up to 52 Mbps and upload speeds up to 16 Mbps;43 fiber companies like Google 
Fiber and Sonic.net deployed a third fiber pipe, prompting telcos to begin deploying fiber 
to the home as Verizon had done;44 and finally, increased fiber deployment across the 
board forced cable companies to increase speeds in many urban markets.45 However, 
despite those tremendous advances in deployment, investment and competition (the three 
clear criteria of Section 706(b)), the Commission has yet to issue a positive finding under 
Section 706(b) since, in 2010, it adopted the new speed test of 4 Mbps download and 1 
Mbps upload as the benchmark for testing the level of broadband deployment.46 The 
Commission now proposes to increase that benchmark to a 10 Mbps download speed.47 As 
in 2010, the Commission now proposes to increase the 706(b) benchmark as a way of 
updating it to reflect consumers’ changed usage habits.48 Thus, the Commission now 
proposes to use a 10 Mbps benchmark because that is enough throughput to accommodate 
the broadband needs of a “Moderate Use Household.”49 This new benchmark may be a 
better threshold for determining the degree of broadband deployment, but as IP-based 
services continue to increase in quality, they will demand increasing throughput in order to 
maintain a high quality of experience for end-users, meaning that the benchmark 
threshold will have to be continually adjusted upward, which potentially raises a number 
of problems. 

Enduring Metrics for the Future 
The problem with the FCC’s Sixth Broadband Progress Report was not its conclusion: 
“Reasonable and timely deployment” is obviously a moving target that will necessarily 
depend on consumer demands. As consumers’ expectations of speed grow, it might well be 

                                                                                                                                                       
benefits of the recently implemented Ka-band satellite system, capable of delivering 100 times the capacity 
of the Ku-band system, with 134 Gbps total throughput). 
42 Peter Svensson, Verizon Winds Down Expensive FiOS Expansion, USA TODAY (Mar. 26, 2010), available at 
http://usatoday30.usatoday.com/money/industries/telecom/2010-03-26-verizon-fios_N.htm. 
43 Jeff Tyson, How VDSL Works, HOWSTUFFWORKS? (last visited Sept. 4, 2014), available at 
http://computer.howstuffworks.com/vdsl2.htm. 
44 Jess Bolluyt, AT&T Beats Google to Expand Fiber Internet to North Carolina, TECHCHEATSHEET (June 20, 2014), 
available at http://wallstcheatsheet.com/technology/att-beats-google-to-expand-fiber-internet-to-north-
carolina.html/?a=viewall. 
45 Jeff Baumgartner, Cox Kicks Off Speed Upgrades, MultiChannelNews (July 17, 2014), available at 
http://www.multichannel.com/news/technology/cox-kicks-speed-upgrades/382578. 
46 Sixth Broadband Deployment Report, ¶ 5. 
47 NOI, ¶ 14. 
48 See id., ¶ 14-15. 
49 Id., ¶ 14. 
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reasonable, at some point, for the Commission to conclude that broadband supply has 
essentially failed to keep pace with demand.50 

The problem — besides claiming that Section 706 is itself a grant of authority — is that the 
Commission has lost sight of what its analytical focus is supposed to be under Section 706. 
Section 706 does not even mention “adoption” or any equivalent concept — only 
broadband deployment, investment and competition. Yet the Commission in the NOI, as it 
did in the Open Internet Order, seems ready to rush into the contentious (and already 
heavily regulated — by the FTC and other agencies) issues of privacy and security, rather 
than focusing on clear, objective measures of the things Section 706 actually talks about: 
How much investment is taking place? Is the market growing more or less concentrated 
(such as measured by summing the squares of percentage market shares to produce an HHI 
index)? Is competition succeeding in driving up speeds and other measures of quality 
relative to price? 

There is good reason for optimism that deployment has actually flourished. The FCC’s own 
Measuring Broadband America Report on Fixed Broadband, based on June 2013 data notes 
that: 

those ISPs using DSL technology show little or no improvement in maximum 
speeds, with the sole exception of Qwest/Centurylink, which this past year 
doubled its highest download speed within specific market areas.  The 
reason for this may be that DSL, unlike cable and fiber technologies, is 
strongly dependent upon the length of the copper wire (or "loop") from the 
residence to the service provider's terminating electronic equipment, such 
that obtaining higher data speeds would require companies to make 
significant capital investments across a market area to shorten the copper 
loops.51 

The Commission missed the critical point: CenturyLink was merely the first big telco to 
upgrade its network from offering ADSL (1-6 Mbps) to VDSL2 (20-100 Mbps).52 AT&T has 

                                                
50 See Sixth Broadband Deployment Report, ¶ 4. 
51 FCC Office of Eng’g & Tech. & Consumer & Governmental Affairs Bureau, A Report on Consumer Wireline 
Broadband Performance in the U.S. (June 2014), available at http://www.fcc.gov/reports/measuring-broadband-
america-2014 - Chart19. 
52 See, e.g., Sean Buckley, Report: CenturyLink to Deliver 100 Mbps VDSL2 Service, FIERCETELECOM (Apr. 10, 2012), 
available at http://www.fiercetelecom.com/story/report-centurylink-deliver-100-mbps-vdsl2-service/2012-
04-10 (descrbing CenturyLink’s planned upgrades). 
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already begun upgrading its own network53 and other telcos are following suit.54 These 
upgrades help to explain why DSL providers have actually been adding subscribers at far 
higher rates than cable operators. Even in 2Q2013, AT&T added more DSL subscribers 
than Comcast, Time Warner Cable and Charter combined (731,000 v 663,000).55 These are 
the kind of metrics the Commission should be focused on. What clearer evidence could 
there be that broadband is “being deployed to all Americans in a reasonable and timely 
fashion” than that telco, third-pipe fiber companies and wireless broadband are gaining 
market share relative to cable, the market leader, by offering higher speeds, and that cable 
providers are responding in kind by raising their own speed offerings? Would not the 
continued annual investment among all these providers indicate a reasonable level of 
success? 

If, instead, the Commission is to focus on speed numbers, it must take care to avoid setting 
arbitrary goals based on its assertions as to what Americans should be doing with 
broadband, and instead focus on what they are actually doing with broadband. The “all 
Americans” language in Section 706 could reasonably be interpreted to imply a 
Congressional concern for some degree of equality of opportunity across geographic and 
socioeconomic lines to access broadband at affordable prices — although, again, Section 
706 does not actually refer to adoption, and since 2/3 of non-broadband-adopters say they 
will not adopt broadband at any price, it would be hugely over-simplistic to suggest that 
broadband simply is not being deployed at a low enough price. In fact, the FCC has already 
identified a host of other factors around perceived relevance and digital literacy that must 
be addressed.56 These are indeed problems, but they are not properly within the scope of 
Section 706’s focus: broadband deployment, investment and competition. For example, 
instead of simply deciding that “advanced telecommunications capability” must include 
the ability to stream Netflix, the Commission could focus on actual broadband usage 
patterns among an adequately large percentage of households in areas that have already 
received the benefit of “reasonable and timely” broadband deployment – and then ask 

                                                
53 Jeff Baumgartner, AT&T’s to Bring ‘GigaPower’ to St. Louis, MULTICHANNELNEWS (Sept. 9, 2014), available at 
http://www.multichannel.com/news/technology/att-s-bring-gigapower-st-louis/383511. 
54 Jeff Baumgartner, Charter Bumps Entry-Level Speed to 100-Meg in St. Louis, MULTICHANNELNEWS (JUNE 16, 
2014), available at http://www.multichannel.com/news/technology/charter-bumps-entry-level-speed-100-
meg-st-louis/375177. 
55 Bernie Arnason, AT&T is Crushing Cable: Is Super Fast Broadband Really Necessary, TELECOMPETITOR (July 24, 
2013), available at http://www.telecompetitor.com/att-is-crushing-cable-is-super-fast-broadband-really-
necessary/. 
56 See Josh Gottheimer & Jordan Usdan, Chairman’s Office, FCC & Connect To Compete Tackle Broadband 
Adoption Challenge (Oct. 13, 2011), available at http://www.fcc.gov/blog/fcc-and-connect-compete-tackle-
broadband-adoption-challenge. 
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whether the rest of the country is catching up in a “reasonable and timely” fashion. If 
properly applied, this methodology would reflect the basic reality that broadband 
deployment will always proceed faster in some markets than in others, and that policies 
designed to ensure equal deployment everywhere would slow broadband deployment 
overall, thus harming consumers in the name of perfect equality.57 

What minimum speed threshold might such a methodology suggest today? As a first 
approximation of an answer, consider just Google Fiber subscribers. This would be far too 
narrow a sample for a Section 706(b) inquiry, but since Google Fiber is the fastest service 
on the U.S. market today, it is illustrative. What speed levels do Google Fiber subscribers 
actually use? Since the Commission is obsessively focused on streaming Netflix, it is worth 
noting that, even on Google Fiber’s 1,000 gbps service, Netflix still streams, on average. at 
between 3.5 and 3.65 mbps58 — not significantly higher than some cable companies, and 
only 25% faster than, say, Comcast (2.82 mbps in July 2014).59 These are, of course, average 
streaming speeds and it is possible that they reflect a mix of Standard Definition (SD) and 
High Definition (HD) streaming. But if, even on Google Fiber, where presumably there 
would be no reason to stream anything other than HD, users are still streaming only 3.5-
3.65 mbps on average, should this number not give us some sense of the outer boundary 
of current actual bandwidth needs? 

The Chairman, in a speech delivered on the day comments in this proceeding were due, 
asserted that “Four megabits per second isn’t adequate when a single HD video delivered 
to home or classroom requires 5 Mbps of capacity.”60 Tell that to Google Fiber – or Netflix, 
whose online “Internet Connection Speed Recommendations” page clearly specifies: 

3.0 Megabits per second - Recommended for SD quality 

5.0 Megabits per second - Recommended for HD quality61 

                                                
57 It is worth noting that, as approved by the 10th Circuit Court of Appeals in Cedar Valley, supra note 5, 
broadband is now included under the Commission’s Universal service principles, but even those principles 
recognize that access in rural and high cost areas need only be reasonably comparable to the quality and 
cost of access in urban areas. 47 U.S.C. § 254(b)(3). 
58 See Netflix, USA ISP Speed Index Results Graph (April 2014 – July 2014) (last visited Sept. 4, 2014), available 
at http://ispspeedindex.netflix.com/results/usa/graph. 
59 Id.  
60 Prepared Remarks of FCC Chairman Tom Wheeler at 1776 Headquarters, Washington, DC, The Facts & 
Future of Broadband Competition (Sept. 4, 2014), available at 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2014/db0904/DOC-329161A1.pdf. 
61 Netflix, Internet Connection Speed Recommendations (last visited Sept. 4, 2014), available at 
https://help.netflix.com/en/node/306. 
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This strange error simply highlights the dangers of relying on assertions about what is 
“required” rather than looking at actual use. If the Commission persists in inventing 
minimum standards of use rather than distilling them from actual use patterns, this kind of 
problem will persist in the future, with the Commission perpetually revising its threshold 
according to arbitrary criteria that do not reflect actual usage. Instead, the Commission 
should develop a methodology that can remain constant as the data changes, such as by 
sampling actual peak bandwidth usage (not purchased speeds) among all users in a the top, 
say, 25% fastest broadband markets, and asking how speeds in the rest of the country 
compare with those speeds. Measuring broadband deployment using a metric such as this, 
which relies more on standard deviation than upon any arbitrary minimum baseline level 
of throughput, would be a much more enduring way to measure whether the level and 
degree of broadband deployment overall, since it would be less subject to the skewing 
effect of outlying super-users62 and more representative of the average and typical 
broadband usage and need. Additionally, such a metric would be less manipulable by 
future Commissions of differing political views, because such a metric would not need 
periodic adjustments to keep up with increasing bandwidth usages and needs since those 
would automatically be incorporated into any calculation of standard deviation, as it is 
based on both the mean and spread of a given data set. We strongly encourage the 
Commission to consider this, or another similar metric to replace the speed benchmarking 
it has been using in its Section 706(b) inquiries to date. 

 

                                                
62 For example, Netflix now offers Ultra HD 4K video streaming to some of its customers — the ones able to 
afford an Ultra HD 4K capable television — which purportedly takes up 25 Mbps of throughput. Id. That 
activity, perhaps on multiple different devices at once along with other IP-based activities, could push the 
upward limits of many ISPs’ service offerings, but the proportion of consumers able to afford and adopt these 
activities will surely remain a small minority for the immediate future, and that subgroup may never outgrow 
the subgroup of users who consumer little if any broadband and have no interest in subscribing to higher 
speeds than a few Mbps up or down.  



. Ben Sperry is ICLE’s Associate Director. He can be reached at 
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Page 2   Comments on Gigabit Communities Petition 

Introduction 

It’s been said, of the newest technology, that speed could change everything. If only we could cross a 
certain speed threshold, our basic infrastructure would catalyze new opportunities we can scarcely even 
conceive of. All government needs to do is prime the pump: fund a demonstration project to prove that 
we can do it, and markets will follow. The demand may not be there yet, but “if you build it, they will 
come.”  

The technology in question? The Concorde, of course — a plane that cost billions to produce, cost far 
more than standard air transport, and still operated at a loss, despite ongoing subsidies. Whatever its 
technological merits, Concorde was a dead-end as a viable business venture. The problem wasn’t that it 
wasn’t fast enough or even that it just wasn’t quite cheap enough, but that there was no market for 
supersonic transport. After the initial government-funded development of the Concorde, no significant 
follow-on development occurred, no price-reducing technologies emerged, no carrier thought about 
bringing its impressive speed to the masses — because, even today, the market doesn’t demand it. 

The parallels with gigabit fiber broadband should be obvious — and worrisome. As the New America 
Foundation’s Charles Kenny (in a study co-authored with Robert Kenny), put it:  

All else equal, faster is better – surely. But faster technologies don’t always 
triumph; think of passenger hovercraft, maglev trains, and supersonic 
airliners. These technologies didn’t fail because they weren’t superior, but 
because the demand wasn’t there, or was insufficient to justify cost. Concorde 
(if it hadn’t retired) would still be the fastest passenger aircraft today, having 
first flown in 1969. At the time it was being developed, supersonic passenger 
flight was expected to become ubiquitous. It turned out that the incremental 
benefits of speed to most customers was not worth the extra cost.3 

The point is that supersonic air travel technology hasn’t progressed since 1969 because even now — let 
alone in 1969 — there is insufficient demand to support it. 

The same 1960s technocratic mindset underlies today’s calls for public-financed gigabit networks. Both 
rest on the same core fallacy: the technologies (in both cases focused solely on speed) behind today’s 
transportation/communications networks are inadequate to support the next generation of uses — and 
government subsidies are required to get us from “here” to “there.”  

But, as with the Concorde, there is no “there” there: 

[F]iber to the home may be no more worth[y] of subsidy than Concorde. 
Flashy and exciting, to be sure – but ultimately not worth the price.4 

Air transportation was transformed during the period Concorde operated (1976 to 2003), but that 
transformation had nothing at all to do with the lavish public subsidies for Concorde (either up front or 
ongoing) and everything to do with smarter public policy — removing regulatory barriers that had 
dictated a specific (inefficient) market structure and protected incumbent operators from competition. 

3 Robert Kenny and Charles Kenny, Superfast: Is It Really Worth a Subsidy? (Communications Chambers, November 2010), 
available at http://charleskenny.blogs.com/files/overselling_fibre_1127.pdf.  
4 Id. 
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The price of air transportation has fallen by almost 50% since deregulation.5 People got what they 
wanted: safe, inexpensive air travel, not supersonic speed. One of the heroes of this transformation, 
Ryanair CEO Michael O’Leary, had this to say about air travel and the mindset that brought us the 
Concorde: 

The problem with aviation is that for fifty years it’s been populated by people 
who think it’s this wondrous sexual experience; that it’s like James Bond and 
wonderful and we’ll all be flying first class when really it’s just a bloody bus 
with wings…. Most people just want to get from A to B. You don’t want to pay 
£500 for a flight.6 

Most people want to use the Internet to surf the Web, send emails and watch videos. And whether they 
have to pay for it directly, through taxes, or through forestalled investment elsewhere, there’s little 
evidence that they want or need the broadband equivalent of supersonic transport to do what they 
want to do online. Perhaps most important, there is no evidence of market failure in need of correction 
— no evidence that today’s ISPs and today’s infrastructure are failing to offer the speed and other 
characteristics that users demand, nor that they will fail to do so in the future. Broadband is getting 
faster – just not fast enough for those who think of broadband the way people once thought of the 
Concorde. 

Before we use taxpayer funds to subsidize the Concorde of the Internet, we should be sure there is a 
sound basis for doing so. ISPs are already supplying broadband well excess of current and anticipated 
demand (as defined by speed, capacity, latency, etc.) and ISPs seem fully capable of meeting all 
anticipated demand. Moreover, this is true based on current and future investment by ISPs (more than 
$50 billion worth in 2012 alone according to the Progressive Policy Institute 7) — investment that has 
been sufficient to ensure that there has never yet been a real supply bottleneck in broadband. 

This isn’t to say there’s no role for government. There are some impediments to the sort of broadband 
connectivity people actually do want — most importantly local and state regulations that reduce 
competition and increase the cost of new facilities. The FCC should consider ways to encourage state 
and local governments to reduce these regulatory barriers rather than create an expensive new 
program to subsidize a particular technology (fiber) picked because of an arbitrary, top-down decision 
that people should have a certain speed – even if they don't yet want it. 

The FCC should heed the wisdom of Australia’s new Communications Minister who explained his 
government’s decision to abandon plans for a national fiber-to-the-home network in favor of 
subsidizing far less expensive, but slightly slower, fiber-to-the node connectivity: 

5 Mark J. Perry, Even with baggage fees, the ‘miracle of flight’ remains a real bargain; average 2011 airfare was 40% below 1980 
average, AEIDEAS (Oct. 6, 2012),http://www.aei-ideas.org/2012/10/even-with-baggage-fees-the-miracle-of-flight-remains-a-
real-bargain-average-2011-airfare-was-40-below-1980-level/.  
6 Jonathan Glancey, Concorde: A 20th Century Design Classic, BBC (May 30, 2013), 
http://www.bbc.com/culture/story/20130529-concorde-on-a-different-plane.  
7 Diana G. Carew & Michael Mandel, U.S. Investment Heroes of 2013: The Companies Betting on America’s Future, PROGRESSIVE 
POLICY INSTITUTE (Sep. 2013), http://www.progressivepolicy.org/wp-content/uploads/2013/09/2013.09-Carew-Mandel_US-
Investment-Heroes-of-2013.pdf.  
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The Government is thoroughly open-minded; we are not dogmatic about 
technology. Technology is not an ideological issue; we are completely 
agnostic about it. What we want to do is get the best result for taxpayers and 
consumers as soon as possible.8 

There’s No Economic Basis for Artificially Promoting Gigabit Fiber 

The petition envisions a world where gigabit speed is a necessity, despite the lack of demand for such 
speeds, or any proof that ISPs are incapable of meeting either current or future demand.  

The Petitioner believes gigabit fiber technology is necessary to “turn consumers into producers, 
engender collaboration, and unlock a wide range of creative activities,”9 but this ignores the 
considerable extent to which current broadband capabilities have already led to this result, in response 
to actual, demonstrated consumer demand.  

As the National Broadband Map shows, American citizens have increasingly adopted faster Internet 
services as they perceived the need to do so for their employment and entertainment needs. 10 In a 
recent survey, the number one reason cited for why offline adults don’t use the Internet is not access, 
price, or speed, but relevance, followed closely by usability (i.e., the adult’s ability to make sense of the 
Internet).11 To put it another way, supply has closely paralleled demand — almost as if, despite 
governmental barriers to competition, markets worked reasonably well. 

Further, the quality content consumers demand still costs time and money to produce. It is simply not 
the case that an increase in speed will reduce transaction costs so dramatically that it will on its own 
facilitate radically new models of production.  

High quality video streaming leads the way among data-intensive services in driving demand for faster 
networks. But, even here, the speeds currently available in the marketplace are quite ample for most 
consumers. Today, as little as 3.8 Mbps is all that is necessary to run Netflix’s current video service, 
which has led one critic to ask “How much faster [Internet service] does anybody really want or need?”12 
Even Netflix Super HD, which streams at the maximum supported by most televisions and screens 
(1080p) requires only 5-7 Mbps.13 And now Netflix has announced plans to launch 4K video (four times 

8 Greg Hoy, Government aims for NBN cost and time savings, AUSTRALIAN BROADCASTING CORPORATION (Sep. 24, 2013), 
http://www.abc.net.au/7.30/content/2013/s3855656.htm. 
9 Fiber-to-the-Home Council Americas’ Petition for Rulemaking to Establish a Gigabit Communities Race-to-the-Top Program 2, 
WC Docket No. 10-90, available at http://civsourceonline.com/wp-content/uploads/2013/07/Fiber-to-the-Home-Council-
Petition-for-Rulemaking-July-23-2013-.pdf [hereinafter “Petition”]. 
10 Broadband Statistics Report: Access to Broadband Technology by Speed, NATIONAL BROADBAND MAP (Jul. 2013), 
http://www.broadbandmap.gov/download/Technology%20by%20Speed.pdf. 
11 Andrea Peterson, The 15 percent of American adults who are offline, in charts, THE SWITCH (Sep. 25, 2013), 
http://www.washingtonpost.com/blogs/the-switch/wp/2013/09/25/the-15-percent-of-american-adults-who-are-offline-in-
charts/?wpisrc=nl_tech. 

12 David Talbot, Not So Fast: A Google Fiber One-Gigabit Mystery, MIT TECHNOLOGY REVIEW (Sep. 20, 2013), 
http://www.technologyreview.com/view/519466/not-so-fast-a-google-fiber-1-gigabit-mystery/. 
13 Netflix Super HD (last accessed Sep. 26, 2013), https://support.netflix.com/en/node/8731. 
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the resolution of 1080p14) in 2014, claiming even this impressive quality increase would require only 15 
Mbps.15  

Moreover, absolute network speed isn’t always the most price effective means of serving content 
quickly and myriad other network improvements can do as much or more to enable the quality of 
service users demand. Networks continue to develop and implement innovative network management 
technologies (like CDNs, for example) to reduce physical distance, optimize network routing, and 
compress or streamline data, among other things. Without any prodding from the government, 
broadband providers are investing in and developing technologies to make their networks faster, yes, 
but also more reliable, secure and robust. They’re also working to make their service more affordable.  

Government Failure Is More Established than Market Failure 

Markets aren’t perfect, but they tend to reward companies for providing things consumers want, in a 
cost-effective manner. Private firms have an obligation to maximize value for their shareholders and 
therefore must make financially sustainable investments driven by actual consumer demand. Public 
entities, on the other hand, do not have these incentives, and, as a result, they can (and sometimes do) 
engage in speculative projects at tremendous cost to taxpayers. See, e.g., the Concorde. Unfortunately, 
the petition is premised on the idea that government-financed projects will outpace market-driven 
investment. 

The Petitioner's reliance on local governments to manage these projects ignores economic theory and 
the evidence. Local governments are not well suited to finance, construct, and manage broadband 
Internet access networks. The evidence is overwhelming. The city of Groton, Connecticut borrowed 
$34.5 million to build a broadband network, ran the network at a $2.5 million annual loss, sold the 
network for $550,000, and left taxpayers with the bill.16 Similarly, the “financially troubled” (and 
ironically named) UTOPIA project has saddled Utah cities with debt, leading at least one such city to 
propose property tax increases in order to meet its network-related debt obligations.17 Tellingly, this 
city’s leadership has fought for the right to omit any mention of UTOPIA in its tax increase referendum 
because, in the words of one resident, it is “embarrassed about the financial fiasco that UTOPIA has 
caused.”18  

Other examples abound. LUS Fiber in Lafayette, Louisiana faced revenue problems for years due to 
insufficient uptake from consumers, having to readjust projections and repayment plans several 

14 What is the difference between 1080p and 4K resolution? (last accessed Sep. 26, 2013), http://esupport.sony.com/p/support-
info.pl?info_id=1348&template_id=1&region_id=3. 
15 Jeff Baumgartner, Netflix CEO: 15-Meg Will Be Good Enough To Stream 4K, MULTICHANNEL NEWS (Sep. 20, 2013), 
http://www.multichannel.com/distribution/netflix-ceo-15-meg-will-be-good-enough-stream-4k/145595. 
16 See Deborah Straszheim, How a Promising Idea Went Terribly Wrong in Groton, GROTON PATCH (Jan. 6, 2013), available at 
http://groton.patch.com/groups/politics-and-elections/p/how-a-promising-idea-went-horribly-wrong-in-groton; Greg Smith, 
Groton’s Deal to Shed TVC Finalized as New Owners Take the Reigns, THE DAY (Feb. 1, 2013), available at 
http://www.theday.com/article/20130201/NWS01/130209982/0/Search. 
17 See Steven Oberbeck, Orem Tax Hike Ballot to Fund UTOPIA Won’t Mention the Troubled Network, THE SALT LAKE TRIBUNE (Sept. 
13, 2013), available at http://www.sltrib.com/sltrib/money/56862022-79/utopia-ballot-orem-court.html.csp. 
18 See id. 
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times.19 And the fiber network in Provo, Utah, known as iProvo failed so badly20 that it was first sold to 
Broadwave Networks and then essentially given away to Google for $1. In the meantime, it cost 
taxpayers millions of dollars in an attempt to pay off its debt.21  

Outside of the United States, Australia’s National Broadband Network has fallen victim to 
mismanagement, political turmoil, and massive cost overruns. The project began as a government plan 
to invest $43 billion to build fiber-to-the-premises facilities to 90% of Australian homes, schools, and 
workplaces,22 but it eventually became clear that costs would run tens of billions of dollars over 
budget.23 New leaders proposing to scale the project back to a fiber-to-the-node architecture in order 
to reduce costs were recently elected,24 and the future of Australia’s National Broadband Network now 
hangs in the political balance.25 

Similarly in Finland, a fiber project that bears striking resemblance to the petition is struggling. Sparsely 
populated areas of the north are especially hard to wire, leading to much higher total costs for the 
initiative. In total, the price tag to bring 100 Mbps of service to within two kilometers of all of Finland 
will be up to a staggering €53,000 ($68,000) per household. 26 For their own part, regional authorities 
have been burdened with the excessive bureaucracy, and many of the local projects slated for 
development have had to wait because the actual bill has been more than projected. 

At the same time, private firms are making significant investments to increase speeds and access to 
their networks. 82% of American homes are passed by (if not connected to) a broadband network 
capable of speeds of 100 Mbps or higher.27 AT&T, for example, is successfully embracing innovative 
techniques to offer speeds of 45 Mbps (more than eleven times the FCC’s threshold defining broadband 
and perfectly capable of streaming Netflix’s 4K video) to consumers over retrofitted copper lines, and it 

19 Nathan Stubbs, Inside LUS Fiber’s new marketing push and why it’s crucial to the business’ long-term success, IND (Nov. 24, 
2010), http://www.theind.com/cover-story/7339-market-share. 
20 Steve Titch, Spinning its Wheels: An Analysis of Lessons Learned from iProvo’s First 18 Months of Municipal Broadband, 
REASON FOUNDATION (Dec. 2006), http://reason.org/files/33224c9b01e12f3b969f4257037c057e.pdf; Steve Titch, Think Tank: 
iProvo's Losses at $8 Million and Counting, REASON FOUNDATION (Apr. 16, 2008), 
http://www.reason.org/news/iprovo_municipal_wifi_broadband_update_041608.shtml.  
21 Steve Gehrke, iProvo gets OK for tax surplus: Council votes 5-1 to bail out fiber-optic system, THE SALT LAKE TRIBUNE (Jun. 6, 
2007), available at http://www.sltrib.com/SEARCH/ci_6080894. 
22 See Joint Media Release by Steven Conroy, Minister for Broadband, Communications and the Digital Economy, et al., “New 
National Broadband Network” (Apr. 7, 2009), available at 
http://www.minister.dbcde.gov.au/conroy/media/media_releases/2009/022. 
23 See Annabel Hepworth, NBN Costs Set to Soar Past $60bn, THE AUSTRALIAN (July 24, 2013), available at 
http://www.theaustralian.com.au/business/in-depth/nbn-costs-set-to-soar-past-60bn/story-e6frgaif-1226684023561. 
24 See “The Coalition’s Plan for Fast Broadband and an Affordable NBN” (Apr. 2013), available at http://lpaweb-
static.s3.amazonaws.com/Policies/NBN.pdf. 
25 See Annabel Hepworth, Coalition to Delay NBN Laws Until 2014, THE AUSTRALIAN (Sept. 13, 2013), available at 
http://www.theaustralian.com.au/national-affairs/election-2013/coalition-to-delay-nbn-laws-until-2014/story-fn9qr68y-
1226718041481. 
26 Cyrus Farivar, Finland: Plan for universal 100Mbps service by 2015 on track, ARSTECHNICA (Oct. 31, 2012), 
http://arstechnica.com/business/2012/10/finland-plan-for-universal-100mbps-service-by-2015-on-track/. 
27 Richard Bennett, Luke A. Stewart, & Robert D. Atkinson, Key Facts from “The Whole Picture: Where America’s Broadband 
Networks Really Stand”, ITIF (Feb. 2013), available at http://www2.itif.org/2013-whole-picture-key-facts-broadband.pdf. 
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plans to offer speeds as high as 100 Mbps over this plant in the future.28 And numerous 4G wireless 
broadband providers are rapidly deploying LTE to all corners of the country while eyeing LTE Advanced 
as a means of boosting wireless connection speeds even further.29 Indeed, even when it comes to the 
ultra-fast services for which the Petitioner yearns, Comcast and Verizon FiOS already offer consumers 
downstream speeds as high as 505 Mbps,30 and the next generation of cable modem technology, 
DOCSIS 3.1, will enable speeds well beyond 1 Gbps.31 

In other words, without relying on government subsidies for a particular technology, private companies 
are fulfilling actual consumer demand for speed and other network improvements sufficient to ensure a 
robust present and future for Internet access. 

What Government Can Do: Deregulation 

The evidence demonstrates that the private sector will continue to meet consumer demand, but there 
are still actions that governments at all levels can take to promote this goal: Reduce anti-competitive 
regulatory barriers to entry.  

Kansas City’s willingness to ease regulatory restrictions was essential to Google’s decision to deploy its 
fiber network there.32 Despite the failure of municipal fiber in Provo, Utah, Google has also stepped in 
there to buy the network, and has made plans to provide a free 5 Mpbs download / 1 Mbps upload 
option.33 Google was able to move quickly into Provo because the city willingly sold its existing 
infrastructure for $1 after struggling to keep the network afloat.34 And while not all the details are 
known, Google also has plans to deploy fiber in Austin, Texas, which made deal with Google similar to 
Kansas City’s.35 

It is unfortunate that the Petitioner has seemingly forgotten the recommendations made in its own 
May 2013 Fiber Friendly Communities Report. There, the Fiber-to-the-Home Council urges local 
governments to adopt a mostly deregulatory agenda in order to “meaningfully reduce deployment 

28 See AT&T Press Release, “45 Mbps U-Verse Internet Service Arrives in 40 Additional Markets” (Aug. 26, 2013), available at 
http://www.att.com/gen/press-room?pid=24734&cdvn=news&newsarticleid=36934. 
29 See Sue Marek, LTE Advanced is the Next Competitive Battleground for Operators, FIERCEWIRELESS (June 28, 2013), available at 
http://www.fiercewireless.com/story/lte-advanced-next-competitive-battleground-operators/2013-06-28. 
30 See Steve Donahue, Comcast Jacks Speed of Xfinity Platinum to 505 Mbps, FIERCECABLE (Sept. 18, 2013), available at 
http://www.fiercecable.com/story/comcast-jacks-speed-xfinity-platinum-505-mbps/2013-09-18; Verizon Press Release, 
“Summer Just Got Hotter: Verizon Rolls Out New, Blistering 500/100 Mbps FiOS Quantum Internet Service” (July 22, 2013), 
available at http://newscenter.verizon.com/corporate/news-articles/2013/07-22-verizon-rolls-out-500-100-mbps-fios-service/. 
31 See Todd Spangler, Cable-Tec Expo: DOCSIS 3.1 to Blaze Trail Toward 10 Gig Speeds, MULTICHANNEL NEWS (Oct. 18, 2012), 
available at http://www.multichannel.com/cable-operators/cable-tec-expo-docsis-31-blaze-trail-toward-10-gig-speeds/139883. 
32 See FCC News Release, Statement of Commissioner Ajit Pai on his Visit to Kansas City’s Google Fiber Project (Sept. 5, 2012), 
available at http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-316114A1.pdf. 
33 Seth Rosenblatt, Google Fiber Reveals Plan for Provo, CNET NEWS (Aug. 15, 2013), http://news.cnet.com/8301-1023_3-
57598760-93/google-fiber-reveals-plans-for-provo/. 
34 Charlie Osborne, Google to buy $39m Provo fiber service for $1, ZDNET (Apr. 19, 2013), http://www.zdnet.com/google-to-buy-
39m-provo-fiber-service-for-1-7000014270/. 
35 Colin Pope, Google Fiber in Austin: Here’s what we know, AUSTIN BUSINESS JOURNAL (Sep, 23, 2013), 
http://www.bizjournals.com/austin/blog/techflash/2013/09/google-fiber-in-austin-heres-what-we.html. 
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costs and tip the balance in favor of FTTH network investment in your community.”36 Among other 
things, the recommendations include: 

• Defining an expeditious process for ongoing permitting and inspections 
• Permitting innovative construction techniques 
• Rethinking “must build” requirements and finding more flexible ways to ensure access 
• Making all rights-of-way available on clearly defined, reasonable terms through a rapid approval 

process 
• Making poles available on clearly defined, reasonable terms through a rapid approval process 
• Providing space on all poles for new attachers, where government has authority to do so 
• Adopting a “dig once” policy to inexpensively make fiber conduit readily available 

On top of these local actions, the FCC’s establishment of a shot clock for wireless tower siting 
applications37 (recently upheld by the Supreme Court), its recent efforts to facilitate access to rights-of-
way,38 and the President’s “Dig Once” Plan39 for laying conduit under publicly financed roads are all 
very welcome steps. Such actions reduce the regulatory barriers to providing broadband Internet 
access service, increasing the potential for competition.  

But there is, of course, a key distinction between these actions and the policies urged by the Petitioner 
— these actions allow market forces to operate more efficiently, whereas the Petitioner’s proposal 
would undermine market forces altogether.  

What we need is open access to publicly owned infrastructure, not publicly-run networks.40 

The Petitioner Fails to Establish Benefits and Fails to Consider Costs 

The Petitioner’s analysis relies heavily on select anecdotes and speculation about benefits, with no 
consideration of opportunity costs. The petition points to “[g]oal Number 4 of the NBP, [which] called 
for ‘[e]very American community [to] have affordable access to at least 1 gigabit per second broadband 
service to anchor institutions such as schools, hospitals and government buildings.’”41 But neither the 
petition nor the NBP offers any evidence to support the alleged benefits of such speed, and nowhere 

36 Fiber Friendly Communities report, http://www.ftthcouncil.org/d/do/1215.  
37 See Petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7)(B) to Ensure Timely Siting Review and to Preempt 
Under Section 253 State and Local Ordinances that Classify All Wireless Siting Proposals as Requiring a Variance, Declaratory 
Ruling, 24 FCC Rcd. 13994 (2009), aff’d City of Arlington, Tex. v. FCC, 133 S.Ct. 1863 (2013). 
38 See Acceleration of Broadband Deployment: Expanding the Reach and Reducing the Cost of Broadband Deployment by 
Improving Policies Regarding Public Rights of Way and Wireless Facilities Siting, Notice of Inquiry, FCC 11-51 (2011). 
39 Executive Order – Accelerating Broadband Infrastructure Deployment, June 14, 2012, available at 
http://www.whitehouse.gov/the-press-office/2012/06/14/executive-order-accelerating-broadband-infrastructure-deployment. 
40 See Berin Szoka, Matt Starr, & Jon Henke, Don’t Blame Big Cable. It’s Local Governments That Choke Broadband Competition, 
WIRED (Jul. 16, 2013), http://www.wired.com/opinion/2013/07/we-need-to-stop-focusing-on-just-cable-companies-and-blame-
local-government-for-dismal-broadband-competition/. 

41 Petition, supra note 9, at 8. 

                                                             

http://www.ftthcouncil.org/d/do/1215
http://www.whitehouse.gov/the-press-office/2012/06/14/executive-order-accelerating-broadband-infrastructure-deployment
http://www.wired.com/opinion/2013/07/we-need-to-stop-focusing-on-just-cable-companies-and-blame-local-government-for-dismal-broadband-competition/
http://www.wired.com/opinion/2013/07/we-need-to-stop-focusing-on-just-cable-companies-and-blame-local-government-for-dismal-broadband-competition/
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are opportunity costs considered. Much like the E-Rate goal referenced, the Petitioner’s goal of 1 
gigabit speed is analytically unsupported and arbitrary.42 

Focusing myopically on speed comes at a steep cost. As we stated in our E-rate Comments,  

Meeting those [arbitrary speed] targets means dictating to schools and 
libraries that they should spend limited resources on broadband connections 
that they may not actually need or use, rather than address their real 
technological needs….  

Without any evidentiary support…there is no rational basis for basing 
distribution of E-rate funds on these arbitrary targets, and there is some 
reason to think that…the target may be too high….  

It’s unlikely that there’s one right mix for the entire country, that the FCC can 
design that mix today, or that it can expeditiously adjust the mix as 
technology changes. So rather than attempt to design the perfect digital 
connectivity program, the FCC should leave this up [to users] themselves.”43 

Similarly, the Petitioner here wants to create a program that ignores the benefits of anything but 
gigabit fiber connections, at the cost of different, marginal, but important improvements in current 
broadband provision.  

The goal of the universal service fund is to subsidize the construction of networks and the provision of 
services in parts of the country where doing so would otherwise be uneconomical. But the Petitioner’s 
proposal to subsidize municipal broadband projects in areas that are already served by unsubsidized 
providers reaches far beyond this limited objective. Adopting this proposal would unfairly and unwisely 
distort the marketplace and weaken private-sector providers’ incentives to continue investing in their 
networks. Moreover, the resources used to finance these efforts would be diverted from the Connect 
America Fund, directly undermining the Commission’s universal service goals.44 

The Petitioner’s plan will likely reduce private investment by crowding it out. Because 1 gigabit is the 
benchmark, areas that already have very high speed Internet of 100 Mbps all the way up to 999 Mbps 
could still be targeted for federal subsidies. While the petition allows such incumbents to have a 
proposal withdrawn, they must promise to build essentially the same 1 gigabit network, in two years 
and with no government assistance.45 Not only is this unfair to companies that have invested a 
combined hundreds of billions of dollars in the last 20 years,46 but this proposal would reduce the 
incentives for companies to raise and invest capital in high-speed networks going forward: Why bother 
if your competitors are going to do it with government assistance? Government will tilt the market in 

42 Cf. Comments of Geoffrey Manne & Berin Szoka In the Matter of Modernizing the E-Rate Program for Schools and Libraries, 
WC Docket 13-184, Sep. 16, 2013, available at http://apps.fcc.gov/ecfs/document/view?id=7520944261. 
43 Id. at 3, 5, 6. 
44 See USTelecom Comments In the Matter of Connect America Fund Universal Gigabit Communities Race-to-the-Top Program 
Petition 1-4, available at http://www.ustelecom.org/sites/default/files/documents/FTTH%20Petition%209-11-13.pdf. 
45 Petition, supra note 9, at 19, n.50. 
46 See Ben Sperry, Will the Real Broadband Heroes Please Stand Up?, TRUTH ON THE MARKET, 
http://truthonthemarket.com/2013/09/19/will-the-real-broadband-heroes-please-stand-up/.  

                                                             

http://apps.fcc.gov/ecfs/document/view?id=7520944261
http://www.ustelecom.org/sites/default/files/documents/FTTH%20Petition%209-11-13.pdf
http://truthonthemarket.com/2013/09/19/will-the-real-broadband-heroes-please-stand-up/
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favor of companies spending resources lobbying for government subsidies instead of spending those 
resources on building the infrastructure itself. 

Conclusion 

The claim that the mere subsidization of the supply of gigabit networks will stimulate demand for those 
networks is a bastardization of economics. Supply side theory does not hold that if you artificially 
increase supply, then demand — and growth — will come. Rather, supply side theory says that low 
growth is due to low productivity. If you increase an economy's productive capacity by allowing 
resources to be put to their most productive use (through regulatory, tax or labor market reforms), then 
economic growth will occur. This is precisely what deregulatory reforms enabled in airlines and 
telecommunications.  

The Petitioner’s lofty goals (outlined in Section II of its petition) will not be achieved by blithely pouring 
taxpayer dollars into a politically favored particular technology or aiming at an arbitrary performance 
target. Rather, economic growth will come from the bottom-up co-evolution of technology and 
demand, facilitated by removing impediments to the free flow of resources and allowing the market to 
satisfy demand, increase productivity and create new opportunities. When policymakers do set certain 
societal goals, like bridging the digital divide, they should still channel market forces to the greatest 
extent possible. That means targeting smart subsidies to increase the buying power of those who want 
but can’t afford broadband – not picking technological winners and losers. The Petition would more 
likely stymie, not stimulate, the continued investment in broadband necessary to make sure that supply 
keeps pace with demand in all respects that matter – not just speed but affordability and other aspects 
of quality service. 
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Everyone agrees on the need to modernize the E-Rate program to reflect the communications 
needs of schools and libraries today and in the foreseeable future.  But as we emphasized in our 
comments in this proceeding, meeting those needs cannot be reduced to setting arbitrary speed 
thresholds. Indeed, such thresholds will likely be counter-productive to the extent they divert 
funding away from the real priorities of particular schools and libraries: 
 

Shifting E-rate’s focus away from outdated telecommunications technologies to broadband 
makes sense. But focusing E-rate funding on essentially arbitrary speed targets does not. 
Meeting those targets means dictating to schools and libraries that they should spend 
limited resources on broadband connections that they may not actually need or use, rather 
than address their real technological needs. 4 
 

Our comments noted that, while the goal of gigabit per 1000 students has become a popular 
talking point, it has never actually been justified as an effective use of limited resources.  The 
NPRM cites to a single report, produced by the State Educational Technology Directors Association, 
to support the claim. But, as we pointed out, that report makes an enormous and unjustified 
analytical leap from the download speeds involved in various services to the gigabit target 
conclusion.   
 
In our review of the comments filed in this proceeding, we can find no response to our questions: 
What analytical basis, if any, is there for these speed targets?  What are the actual current and 
expected near-term bandwidth demands of schools and libraries? Or, more generally, how should 
policymakers weigh the trade-off between funding higher speeds and funding other 
telecommunications needs of schools and libraries (connectivity, devices, etc.), or other related 
needs (training, IT support, etc.)? We offered a detailed list of questions, which simply have not 
been answered. 
 
While everyone of course wants faster broadband, many commenters expressed similar concerns 
about the trade-offs that come with arbitrarily prescribing speed targets. The West Virginia 
Department of Education believes that the current proposals are arbitrary and might actually 
hinder the state’s broadband development in the future.5 The State of Alaska faces a unique set of 

                                                
4  Comments of Geoffrey A. Manne & Berin Szoka, In the Matter of Modernizing the E-rate Program for Schools 

and Libraries, Docket No. 13-184 (September 16, 2013), available at 
http://apps.fcc.gov/ecfs/document/view?id=7520944261. 

5  Comments of West Virginia Department of Education, Initial Comments By The West Virginia Department of 
Education Related to the E-Rate Notice of Proposed Rulemaking, Docket No. 13-184 (September, 2013), 
available at http://apps.fcc.gov/ecfs/document/view?id=7520943995. 

http://apps.fcc.gov/ecfs/document/view?id=7520944261
http://apps.fcc.gov/ecfs/document/view?id=7520943995
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challenges for broadband deployment to its schools: because Alaska’s school system spans vast 
rural expanses, it fears it will not be able to meet the speed requirements and worries what effect 
this will have on funding opportunities.6 The School District of Philadelphia pithily expressed our 
concern and the worries of countless other educational groups saying, 
 

Attaching an arbitrary bandwidth requirement per student would result in overestimating 
need for some entities and perhaps lowering the bar of connectivity for others – the latter 
possibly resulting in denied funding requests where bandwidth needs are arbitrarily judged 
as excessive. In contrast, encouraging every school and library to “achieve” a certain 
baseline of bandwidth may unnecessarily drive funding demand and result in vastly 
underused infrastructure.7 
 

Essentially, school districts and systems across the country are singing the same tune, but in 
different octaves: “We aren’t sure that arbitrary broadband speed targets are going to fit our needs; 
instead, we need flexibility to direct funding to meet our particular telecommunications needs.”  
The FCC should listen. 
 
Imposing speed thresholds would miss the more important goal of the E-Rate program: connecting 
the neediest schools. The record simply does not support imposing any kind of speed requirement 
or even target because no one has demonstrated that such targets will actually benefit students 
more than other potential uses of limited resources.  In fact, even assuming infinite funding were 
available, no one has demonstrated that greater bandwidth has any direct educational benefits.  
This is not to say that more bandwidth cannot, in fact, have such benefits; rather, it is to say that 
insufficient bandwidth may not be the most relevant, current constraint on the ability of schools 
and libraries to effectively deploy broadband for educational purposes.  If the real bottleneck isn’t 
bandwidth, lavishing money on it will necessarily mean ignoring other problems that should take 
higher priority. 
 
Given the paucity of real data available to guide decisions about how money should be spent, the 
FCC should defer, to the greatest extent possible, to schools and libraries themselves about how 
they think they can best spend money to meet their own needs.  To the extent that the 

                                                
6  Comments of the Alaska Department of Education and Early Development, Initial Comments by The Alaska 

Department of Education and Early Development and the Alaska State Library Related To The E-Rate 2.0 Notice 
Of Propose Rulemaking, Docket No. 13-184, available at  
http://apps.fcc.gov/ecfs/document/view?id=7520944002. 

7  Comments of the School District of Philadelphia, Comments of the School District of Philadelphia in Response 
to Notice of Proposed Rulemaking, Docket No. 13-184, available at 
http://apps.fcc.gov/ecfs/document/view?id=7520944146. 

http://apps.fcc.gov/ecfs/document/view?id=7520944002
http://apps.fcc.gov/ecfs/document/view?id=7520944146
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Commission must make decisions about how to prioritize certain services in allocating funding 
unequally among schools, the FCC simply does not have enough data to make informed decisions 
about the trade-offs between funding faster broadband and meeting other technological needs.  
For that reason, the FCC should issue a Further Notice of Proposed Rulemaking that returns to the 
question, buried in the NPRM, that should have been central to this proceeding: “Is there a way to 
measure how success in the classroom is affected by access to E-rate funding or services supported 
by E-rate?”8 So far the answer appears to be “no.” 
 

 

                                                
8  Indeed, the FCC should have issued a Notice of Inquiry before issuing this NPRM for precisely this reason 

— a mistake the FCC all too often makes, frequently putting the Commission in the awkward position of 
being on the verge of rulemaking without first properly exploring the facts on the ground.  This is the 
worst kind of putting the cart before the horse. What Commissioner Pai in another context wrote about the 
wisdom of conducting an NOI before an NPRM is apt here: “We simply ask a lot of questions about where 
things stand, which is typically what we would do in a Notice of Inquiry. While I of course support 
soliciting comment as we begin this journey, I think the better approach here would have been to ask for 
input on where we intend to go. The public is better served if attention can be focused on proposed rules, 
and the FCC’s ultimate decisions are better informed by direct, as opposed to general, public engagement.” 
Policies Regarding Mobile Spectrum Holdings, WT Docket No. 12-269.  For the same reasons, the FCC 
Process Reform Act, passed by the House last Congress, would generally require the FCC to issue a Notice 
of Inquiry prior to conducting a rulemaking.  See the current version at 
http://docs.house.gov/meetings/IF/IF16/20130724/101215/BILLS-113pih-FCCProcessReform.pdf 

http://docs.house.gov/meetings/IF/IF16/20130724/101215/BILLS-113pih-FCCProcessReform.pdf
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In the 1996 Telecommunications Act, Congress created a cluster of Universal Service 
Programs to ensure that schools, libraries, high-cost areas and the poorest Americans are 
connected to the telecommunications networks. As those networks have been transformed 
by technological change, those subsidy programs have become increasingly disconnected 
from the reality of modern communications technologies.  The Commission’s Notice of 
Proposed Rulemaking on modernizing E-rate marks the next administrative step towards 
crafting a new framework for the USF program.  

No one doubts the need for modernization, but sensible modernization requires ensuring 
that taxpayer dollars are used efficiently to achieve clearly conceived and effective goals. 
In particular, that means rigorously justifying any bandwidth "targets" in terms of actual 
needs, pedagogical efficacy, and tradeoffs. 

Key Recommendations 

● Leave broadband speeds to the marketplace: The FCC has not justified the 
ambitious, and expensive, bandwidth targets proposed in the NPRM. The FCC 
should collect more data and carefully consider it before setting any minimum 
bandwidth levels. 

● Avoid perverse incentives and concentrated disbursements: Institutions that receive 
larger discounts have less incentive to spend their dollars efficiently. For example, a 
school receiving a 90% discount pays only $1 for each $9 it receives from the E-rate 
program. This disparity has historically led to schools with a 90% discount 
requesting about twice as much from E-rate as schools receiving up to a 79% 
discount. When schools have little skin in the game, they are prone to request much 
more than they need and to spend it carelessly, which means other schools may 
receive little or no subsidies. The FCC should focus on facilitating basic broadband 
connectivity at schools and libraries by better spending existing E-rate funds to 
ensure broader distribution where funds are most needed. The Commission should 
avoid aiming for grandiose, arbitrary speed or bandwidth targets that do not 
actually reflect the needs of schools and libraries and would likely further 
centralize disbursements. 

● Maintain transparency and accountability: There is currently no mechanism to 
monitor how schools and libraries use their funding, nor whether the disbursed 
funds are connected to desirable educational outcomes. The FCC should require E-
rate recipients to publicly report exactly how they are using their funding so taxpayers 
and the Commission can curb waste, fraud and abuse in the program. The FCC 
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should itself undertake to assess the empirical connection between its E-rate program 
design and educational outcomes and it should use this data to determine the 
optimal program structure, permitting recipients to use funds to achieve the best 
possible outcomes rather than to comply with arbitrary program targets.   

● Re-prioritize technologies: E-rate still prioritizes traditional telephone services, 
even paging, ahead of broadband connectivity for classrooms. The fact that Priority 
Two services are fulfilled only after Priority One funds are dispersed means that 
80% of requests for actually bringing broadband into classrooms are denied.  The 
FCC should adjust the E-rate program so that it no longer funds traditional landline 
telephone service or other obsolete technologies, and instead focuses on connecting 
students to the Internet via broadband connections, which can more cheaply deliver 
Internet-based services like VoIP telephony. It should also collapse the Priority 
One/Priority Two distinction. Bottlenecks and architecture limitations are as or more 
likely to arise on internal networks as on external ones. Schools and libraries 
should be able to use E-rate funds to support infrastructure improvements wherever 
they are most cost effective. 

Broadband Speeds Should Be Left to the Marketplace 

Shifting E-rate’s focus away from outdated telecommunications technologies to broadband 
makes sense.  But focusing E-rate funding on essentially arbitrary speed targets does not.  
Meeting those targets means dictating to schools and libraries that they should spend 
limited resources on broadband connections that they may not actually need or use, rather 
than address their real technological needs. The additional E-rate funding that would be 
necessary to meet these goals will come from imposing higher taxes (or so-called “user 
fees”) on all Americans — a particularly regressive tax, paid by all users. 

President Obama has declared that his ConnectED initiative would “within five years, 
connect 99 percent of America’s students, through next-generation broadband [at speeds 
no less than 100Mbps and with a target of 1Gbps] to, and high-speed wireless within, their 
schools and libraries.”3  Commissioner Rosenworcel has proposed providing every school 
with access to 100 Megabits per 1000 students by 2015; by 2020, every school should 

                                                
3 ConnectED: President Obama’s Plan for Connecting All Schools to the Digital Age 1 (June 6, 2013), 
http://www.whitehouse.gov/sites/default/files/docs/connected_fact_sheet.pdf. 
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have access to 1 Gigabit per 1000 students.4  The NPRM proposes “bandwidth targets” of 
“at least 100 Mbps per 1,000 students and staff (users) by the 2014-15 school year and at 
least 1 Gbps Internet access per 1,000 users by the 2017-18 school year”5 and “a minimum 
of 1 Gbps Internet connectivity by 2020” for libraries.6   

The NPRM cites only two sources for these numbers:  

● The State Educational Technology Directors Association (SETDA) report, “The 
Broadband Imperative:  Recommendation to Address K-12 Educational 
Infrastructure Needs,” which the FCC cites as saying that, “in order to have sufficient 
broadband access for enhanced teaching and learning, K-12 schools will need 
Internet connections of at least 100 Mbps per 1,000 students and staff (users) by 
the 2014-15 school year and at least 1 Gbps Internet access per 1,000 users by the 
2017-18 school year.”7 

● An ex parte with the Gates Foundation asserting that the State Library of Kansas 
has developed a broadband capacity tool that “recommends that all libraries have a 
minimum of 1 Gbps Internet connectivity by 2020.”8 

 
The “quantitative” support for SETDA’s recommendations boils down to a single chart:9 

                                                
4 Remarks of Commissioner Jessica Rosenworcel, Washington Education Technology Policy Summit 4 (Apr. 
11, 2013), http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-320122A1.pdf. 

5 Notice of Proposed Rulemaking, In the Matter of Modernizing the E-rate Program for Schools and Libraries, FCC 
13-100, at ¶ 23 [hereinafter “NPRM”], available at 
http://transition.fcc.gov/Daily_Releases/Daily_Business/2013/db0723/FCC-13-100A1.pdf. 

6 Id. at ¶ 25. 
7 Id. at ¶¶22-23; report available at http://www.setda.org/web/guest/broadbandimperative. 

8 NPRM, at ¶ 25 & n.52. 

9 SETDA Report at 21. 
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The Report asserts that “The increasing demands of preparing all students for college and 
careers will require additional bandwidth in many, if not most, K-12 districts in this country 
over the next few years” — and then arrives, without analysis, at the recommendation of 
100 Mbps per 1,000 students/staff by 2014-15 and 1 Gbps by 2017-18.10 

This isn’t a sufficient basis for steering E-rate funds toward a particular speed level 
because neither the Report nor the NPRM:  

● Assesses current or future actual broadband speed and bandwidth needs; 
● Addresses the connection between broadband speed and desirable educational 

outcomes; 
● Explains the trade-offs between spending more on funding wide area broadband 

connectivity at these levels and meeting other potential needs (like internal 
infrastructure improvements); 

● Accounts for the cost effectiveness of this level of broadband in schools without a 
broader pedagogical plan to make use of high-speed broadband; 

● Defends growing the size of the E-rate program, and thus raising taxes on all 
Americans; or 

● Accounts for basic variations among school types, geographies, student bodies or 
the like. 

Without any evidentiary support and without acknowledgement of these analytical lapses, 
there is no rational basis for basing distribution of E-rate funds on these arbitrary targets, 
and there is some reason to think that, even without the limitations suggested above, the 

                                                
10 Id. 
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target may be too high. 100 Mbps/1000 students amounts to “an average of 100 Kbps per 
person or a download of 37.5 Mbytes for each one during a 50-minute period. Given that 
all students will not be on the Internet in every class for every day, that is a rather high 
estimate.”11  

Of course 100Mbps/1000 students may be appropriate. It may even be insufficient to meet 
future demand. But the FTC has cited no study, no data, no evidence to support those 
conclusions. We have no idea how schools are using these resources today, how they 
would use them if they were improved, nor what effect they would have on educational 
outcomes.  

It’s unlikely that there’s one right mix for the entire country, that the FCC can design that 
mix today, or that it can expeditiously adjust the mix as technology changes.  So rather 
than attempt to design the perfect digital connectivity program, the FCC should leave this 
up the administrators of schools and libraries themselves.  Smarter subsidies would boost 
the buying power of the program’s recipients, rather than try to steer their choices towards 
what technocrats in Washington, D.C. think is best. 

Improving E-rate requires rational goals 

The FCC's proposed speed targets are laudable goals, but what are they based on? Why not 
2Gbps per 1000 students in 2015?  Why is it better to spend limited E-rate funds reaching 
essentially arbitrary speed thresholds rather than on training teachers, subsidizing device 
purchases, promoting better digital, or any of the other things proposed by the 
Administration?   

The E-rate modernization NPRM is slightly more agnostic about specific goals than the 
sources it cites. While beginning with the presumption that E-rate needs to be modernized 
— which certainly implicates broadband improvements of some sort — it refrains from 
pigeonholing “high-capacity broadband.” Instead the NPRM notes that “[w]e use the term 
‘high-capacity broadband’ in this NPRM to describe the evolving level of connectivity 
schools and libraries need as they increasingly adopt new, innovative digital learning 

                                                
11 Harry Keller, Is the LEAD Commission Right About Education Technology, Educ. Tech. & Change Journal (Jun. 
17, 2013), http://etcjournal.com/2013/06/17/is-the-lead-commission-right-about-education-technology/. 
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strategies.”12 While perhaps difficult to implement, the reference to an “evolving level of 
connectivity” is appropriate.   

Unfortunately, the NPRM goes on to cite the SETDA benchmarks, as if they are empirically 
supported, framing its request for comments around these proposed standards rather than 
asking first how the FCC should determine what standards to promote. 

Thus the NPRM states: 

We seek comment on adopting the SETDA target of ensuring that schools have 100 
Mbps per 1,000 users increasing to 1 Gbps per 1,000 users. SETDA also recommends 
that a school within a district have Wide Area Network (WAN) connectivity to other 
schools within their district of at least 10 Gbps per 1,000 students and staff by 
2017-2018. We also seek comment on adopting that target for WAN connectivity.  

More specifically, we seek comment on whether the SETDA targets are appropriate 
for all schools, or whether we should set some other minimum levels of broadband 
speed necessary to meet our proposed goal, and what those levels should be.  

Instead of asking whether there might be any basis for limited deviation from the SETDA 
standards at some schools, the FCC should be asking what basic standards are appropriate 
in the first place.  

Ironically, the FCC knows this to be the case.  But it is only in the section on measurement 
(not goals) that the NPRM finally asks, “Is there a way to measure how success in the 
classroom is affected by access to E-rate funding or services supported by E-rate?”13  One 
would think the FCC would want to know the answer to this first, before adopting goals 
that may or may not have any bearing on classroom success.  And in the same paragraph 
the NPRM goes on to note that: 

A 2006 study by Austan Goolsbee and Jonathan Guryan found that E-rate support 
substantially increased the investment of some public schools in Internet and 
communications technologies, but did not find a statistically significant effect on 

                                                
12 NPRM, at ¶ 1, n.2. 

13 Id. at ¶ 40. 



Page 8 Comments on Modernizing the E-rate Program 

student test scores. Have more recent studies suggested otherwise? We also seek 
comment on whether the Commission should adopt educational-outcome 
measurements. Is it appropriate for the Commission to do so, given that educational 
outcomes are outside the agency’s core competence? Are there any legal or 
jurisdictional issues with doing so?14 

The FCC should not adopt the SETDA goals unless and until it has collected evidence that 
these goals are appropriate. That specific speeds may facilitate measurement and provide 
an easy metric is no reason to adopt them; any specific targets would provide these 
benefits. 

Although the NPRM and other commenters point out that broadband speeds and 
bandwidth alone are not the only relevant technological issues in ensuring connectivity, 
there seems to be very little (if any) understanding of where the real technological needs 
of schools and libraries lie.  We need to determine where, even in the technology 
infrastructure, resources are most needed. Before subsidizing significant spending on 
broadband access, we should ensure that institutions can take advantage of that access 
once they get it, and that there aren’t more cost-effective means of improving connectivity.  
Among other things, we need to know:  

● How many students at any given time will be using the Internet and for what 
purposes?  

● What does typical usage look like and what does peak usage look like? 
● How well are broadband usage limitations managed by the institution? Does it 

defer large data transfers until the middle of the night? Does it effectively manage 
network access? 

● How much time must be spent actually downloading media?  
● Can media be downloaded centrally and cached (e.g., downloading the same 

textbook or educational video once)? 
● How much does the institution’s own LAN limit access? Is broadband access the 

most significant bottleneck? 
● Does the institution use local servers and wired connections to maximize LAN 

efficiency? 
                                                
14 Id. (emphasis added). 
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● How fast are the institution’s wireless routers, and do they have enough routers to 
manage typical usage? 

As one analyst suggested: 

How about a different approach. Put those bandwidth-intensive media on the 
school’s server, either by licensing them from vendors or by caching them for reuse. 
If these files are available locally, then the Internet (wide-area network) speeds can 
be much lower. The internal (local-area network) speeds must be quite high, but 
that is true even without local storage.15  

And importantly, for purposes of ensuring institutions have a “21st Century broadband that 
supports digital learning,” considerably more than WAN speed is essential, and many 
institutions would benefit most from support for the purchase of products and services like 
servers, firewalls, and video equipment that does not contribute directly to broadband 
speeds or bandwidth.16 An effective E-rate program should take account of these needs 
and incorporate a better understanding of their importance in its program design.  

(Or perhaps the FCC don’t need to know these things. Rather, program recipients are likely 
to know better than the FCC where resources are most needed, and thus the FCC should 
ask potential recipients to assess their own needs, and E-rate subsidies should be tied to 
their  determinations.)   

Commissioner Rosenworcel does recognize that data is important to “tracking our 
progress,” but she has it backward. Instead of starting with the data to determine 
appropriate goals for the program, she recommends starting with unsupported goals and 
then collecting data as a tool for supporting her specific goals. Commissioner Rosenworcel 
notes: 

                                                
15 Harry Keller, Broadband for Schools: Do We Need Gbps Bandwidth?, Educ. Tech. & Change Journal (Aug. 3, 
2013), http://etcjournal.com/2013/08/03/broadband-for-schools-do-we-need-gbps-bandwidth/. 

16 The Eligible Services List contemplates support for these, of course, but because Priority 2 products and 
services are lower priority, funding for these is much harder to come by. See Schools and Libraries Universal 
Service Support Mechanism Eligible Services List for Funding Year 2012, 
http://www.usac.org/_res/documents/sl/pdf/ESL_archive/EligibleServicesList-2012.pdf. 
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Here’s what I propose. By the 2015 school year, every school should have access to 
100 Megabits per 1000 students. Before the end of the decade, every school should 
have access to 1 Gigabit per 1000 students. Libraries, too, will need access on par 
with these capacity goals. I think Gigabit to anchor institutions like schools and 
libraries is the ticket to Gigabit cities, and the ticket to digital education and 
economic growth. 

But to reach these capacity goals we also need more data collection. That is why I 
propose that we update our E-rate forms. Going forward, every E-rate application 
should collect information from applicants about their existing capacity and 
projected needs. Armed with clear data about what schools and libraries are using, 
we can track our progress. We can better understand what is needed and where. 
That way we can steer this program more effectively toward the capacity goals we 
establish.17 

There can be little doubt that what that means is tracking progress in an effort to build 
support for more funding to reach specific goals rather than to influence which goals are 
appropriate in the first place.  

Even the National Broadband Plan recognizes the importance of a “data first” approach: 

Minimum service goals for schools and libraries should not be set based on speed 
and quality of service alone. Factors including the number of peak active users as 
well as the type and quantity of broadband services consumed should be factored 
into defining these minimum service goals. 

Some schools and libraries need help making the transition to broadband. Data 
from the Universal Service Administrative Company (USAC) funding year 2009 show 
the E-rate program, received at least 200 requests for funding for dial-up access to 
the Internet. The FCC should investigate the reasons behind those funding requests. 
For example, the FCC should explore whether those schools and libraries lack 
access to the physical infrastructure necessary for broadband, whether it is simply 

                                                
17 Remarks of Commissioner Jessica Rosenworcel, Washington Education Technology Policy Summit 4 (Apr. 

11, 2013), http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-320122A1.pdf. 
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an issue of funding and/or whether they lack the other resources, such as hardware, 
to make the best use of faster connectivity speeds.18 

The E-rate program should follow this course and seek data first. 

Lack of Data on Educational Impact 

The FCC itself recognizes the lack of data on the question of education impact 
measurements. In paragraph 40 of the NPRM, as noted above, the FCC cites to a 2006 
study by Austan Goolsbee and Jonathan Guryan, which found that, while E-rate support 
substantially increased the investment of some public schools in Internet and 
communications technologies, there was not a statistically significant effect on student 
test scores.19 

Perhaps in recognition of the paucity of supportive data, the President’s ConnectED 
proposal points to three anecdotes, including this one from Mooresville, North Carolina: 

The Mooresville Graded School District distributes one device per student (grades 
3-12) and uses predominantly digital curriculum content. All teachers are trained on 
how to integrate technology into their teaching. Since beginning the shift to greater 
use of technology, learning in Mooresville has changed... In the classroom, students 
now collaborate in small groups rather than listening to lectures. They are using 
individualized software that functions like a personal tutor, adapting to their pace 
of learning. Teachers receive immediate feedback on students’ progress and can 
better direct their lessons and their teaching to meet each student’s needs… There 
has been strong evidence of success in Mooresville. The district’s graduation rate 
was 91 percent in 2011, up from 80 percent in 2008.20  

While the success of Mooresville is laudable, it is very difficult to determine how much of 
the improvement in graduation rates was due to technology investments. Graduation rates 

                                                
18 Chapter 11: Education, National Broadband Plan: Connecting America, available at 
http://www.broadband.gov/plan/11-education/#r11-15. 

19 Austan Goolsbee & Jonathan Guryan, The Impact of Internet Subsidies in Public Schools, 88 Rev. of Econ. & 
Statistics 336 (April 2005), available at http://faculty.chicagobooth.edu/austan.goolsbee/research/erate.pdf. 

20 ConnectED, supra note 3, at 4. 
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improved statewide from 70% to 83% between 2008 and 2013.21 Over the same time 
period, Mooresville’s graduation rates improved from 80% to 93% — almost perfectly in 
line with the statewide trend.22  

As one analysis of the “Mooresville Miracle” notes,  

In addition to ditching pencils for keyboards, the district made dramatic 
adjustments to other central elements, including instruction, management, data-
use, and professional development. What’s more, Mooresville Superintendent Mark 
Edwards vows that a critical aspect of the conversion lies in the team-oriented 
culture and shared vision he has been able to establish among faculty, staff, 
students, and the community. As Edwards explains, “If the focus is on the devices, it’s 
misunderstood.”23 

Considerably more than merely expanded bandwidth or increased speed is necessary to 
improve educational outcomes.  

The point is this: the FCC should make sure to gather and analyze sufficient data on this 
question before specifying targets and increasing E-rate funding. 

                                                
21 Cf. http://accrpt.ncpublicschools.org/app/2008/cgr/ with http://accrpt.ncpublicschools.org/app/2013/cgr/. 

22 Cf. http://accrpt.ncpublicschools.org/app/2008/cgr/ with http://accrpt.ncpublicschools.org/app/2013/cgr/. 
23 Taryn Hochleitner, Obama’s ConnectED won’t guarantee Mooresville miracle for all, AEI (June 14, 2013), 
available at http://www.aei-ideas.org/2013/06/obamas-connected-wont-guarantee-mooresville-miracle-for-
all/. 



TELECOMMUNICATIONS ASSOCIATION OF MAINE 
Benjamin M. Sanborn            P.O. Box 5347 Augusta ME 04330  TEL: (207) 314-2609   E-MAIL: Ben@SanbornEsq.com  

 

September 19, 2014 
 
Congressman Fred Upton, Chairman 
Committee on Energy and Commerce 
2125 Rayburn House Office Building 
Washington, D.C. 20515  
 

Re: Universal Service Policy and the Role of the Federal Communications 
Commission, White Paper # 5. 

 
 The Telecommunications Association of Maine (TAM) is a trade association representing 

the interests of the Incumbent Local Exchange Carriers (ILECs) in Maine.1  TAM appreciates the 

opportunity to provide comments on these important issues.2 

 
1. How Congress should define the goals of the USF and whether universal service 

principles specified in federal statute should be revised 
 
  The current goals of the Universal Service Fund (USF) are clear: to ensure that all 

Americans have affordable access to comparable service at comparable rates; to provide support 

for advanced communications for schools and libraries; to assist the provisioning of tele-health 

services; and to provide monthly discounts for low-income individuals.  What is unclear is why 

these should change.  All of these telecommunications services rely on an evolving network that 

is increasingly focused on establishing sufficient broadband as a basis for delivering universal 

service.  It may be possible to adjust the manner in which USF is used to meet forward looking 

needs, but the core issue which is rarely spoken about is whether we should erect a social and 

economic dividing line between urban and rural America.  Make no mistake, reducing support 

for comparable service at comparable rates all but guarantees lower service at higher rates for 

rural Americans.  Competition goes where there is demand, and the number of households per 
                                                
1 TAM’s members are FairPoint Communications of Northern New England, Northland Telephone Company, China 
Telephone Company, Maine Telephone Company, Standish Telephone Company, Sidney Telephone Company, 
Cobboseecontee Telephone Company, Community Service Telephone Company, Hampden Telephone Company, 
Hartland & St. Albans Telephone Company, Somerset Telephone Company, The Islands Telephone Company, 
Warren Telephone Company, Oxford Telephone Company, Oxford West Telephone Company, Unitel Inc., Mid-
Maine Telecom, Saco River Telegraph & Telephone Company, The Pine Tree Telephone & Telegraph Company, 
Lincolnville Networks and Tidewater Telecom. 
 
2 TAM’s position is the position of the Board of Directors as a whole and should not be ascribed to any individual 
company or companies.  Individual companies are free to take their own positions as they deem appropriate, whether 
such position is in accordance with or in opposition to the position taken by TAM. 
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mile in urban areas justifies not just one provider, but multiple providers who can compete for 

customers and have sufficient customer density to allow for higher bandwidth at lower costs than 

rural areas.  In rural America, the households passed are frequently so sparse as to make no 

economic sense for a single provider to operate, much less multiple competitors.  Prior to the 

adoption of the Telecommunications Act of 1996 (TelAct), companies were granted a monopoly 

for providing service on the condition that they provide service even in those areas where it 

would be uneconomic to do so.  To make service affordable in high-cost areas, companies were 

permitted to utilize higher rates in low cost areas to provide lower rates in high-cost areas of their 

service territories.  With the adoption of the TelAct, Congress attempted to promote competition, 

but they recognized that eliminating the monopoly structure would make it impossible for 

companies to continue to use revenues from low-cost areas to offset costs in high-cost areas, 

which would lead to lower investment, or indeed elimination of investment, in high-cost areas.  

This lack of investment would result in higher rates and reduced service for rural Americans.   

 
 To offset that potential outcome, Congress adopted the Universal Service Fund to 

expressly ensure that all Americans would continue to have comparable service at comparable 

rates by establishing sufficient predictable support to allow for ongoing investment in high-cost 

areas.  In essence, immediately prior to the adoption of the TelAct, every telecommunications 

customer in a low-cost area contributed to ensure comparable service at comparable rates for 

customers in high-cost areas.  Immediately following the adoption of the TelAct, every 

telecommunications customer in a low-cost area contributed to ensure comparable service at 

comparable rates for customers in high-cost areas.  The only difference is that before the TelAct 

all of those low-cost customers were customers of a single provider, whereas after the TelAct the 

low-cost customers were customers of various service providers.  High-cost support has never 

been a benefit to a company.  It has always been used for the express and sole purpose of 

providing comparable services at comparable rates to high-cost customers.  Indeed, every single 

year companies and State Commissions have certified to the FCC that this is all that these funds 

have been used for.  High-cost USF has always strictly been a benefit for rural citizens. The real 

question to be asked regarding USF is which citizens should have access to affordable advanced 

telecommunications services.  If the answer is "all citizens", then the USF construct must be 

maintained.  If the answer is "those citizens who are conveniently located" then USF can 
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certainly be adjusted, but it must be done in an explicit and deliberate manner with no illusions 

about the fact that materially altering USF would be a gift to competitive corporations at the 

direct and immediate expense of rural Americans.  TAM believes the focus should be on 

ensuring comparable services for all American consumers, not providing windfalls to national 

companies.  The only way to provide a Universal Service system that benefits consumers is 

through regulatory oversight of a network that reaches all customers, rural and urban alike. 

 
2. How federal policy should address the existence of multiple privately funded networks 

in many parts of the country that currently receive support 
 
 As a preliminary matter, all competitive networks are privately funded networks, and all 

competitive networks have been supported by the provisions of the TelAct.  For example, cable 

companies were granted unique access at reduced rates for pole attachments, a condition which 

remains in some States including Maine.  This has provided a financial subsidy for over a decade 

and yet we have yet to hear, for example Time Warner in Maine, acknowledge this financial 

assistance as it holds itself up as an "unsubsidized competitor".  Similarly, for wireless service a 

brand new category of access was created when wireless companies were granted the ability to 

treat all traffic as local traffic and avoid costs associated with interconnecting with and 

transporting service over the private property of those companies who built and maintain the 

public switched telephone network.  It is a common, but fundamentally false, assertion that 

competition in the telecommunications market somehow sprung whole and fully formed into 

existence without the help or benefit of federal policies and regulations that provided benefits, 

financial and otherwise, to spur competition forward.  In reality, there is no such thing as an 

unsubsidized competitor in the telecommunications market, it is simply the form of the subsidy 

that has varied. 

 
 Competition is good and beneficial in those areas that can support multiple providers due 

to high customer densities.  It can promote innovation and introduce new products and services 

that over time become standard as people grow to use and rely upon them.  All of this is 

beneficial for most but not all customers where competition works.  However, competition does 

not alter the realities of high-cost areas.  When competition exists in rural areas it tends to cluster 

in the center of town while avoiding those higher cost of service areas outside of the center of the 

community. While competition exists in the center of town, without USF support the customers 



 4 

on the periphery would be left behind.  The reality is that the existence of competition should be 

beneficial to all Americans.  But if support is limited based on whether competitors happen to 

exist in some portion of a carrier's service territory, then the benefits of competition will be 

limited to those in urban areas and, to a lesser extent, customers in the center of town in rural 

areas.  There is a false premise at work, that competition and high cost support cannot or should 

not coexist.  As noted above, the TelAct expressly created a structure where competition and 

support for high cost areas would coexist.  Changing this structure now would cause direct and 

immediate harm to rural Americans, especially those living outside the center of their 

communities.  If this is the decision of Congress, it will be important for Congress to explain to 

these Americans why they are less important than those citizens living in urban areas of the 

Nation. 

 
3. What is the appropriate role of the states and state commissions with respect to 

universal service policy 
 
 As the FCC has recently noted, Universal Service is a shared State and Federal 

obligation.  This is especially true as the services within "universal service" expand to include 

broadband.  The difficulty with establishing sweeping federal programs with little or no State 

jurisdiction, as has been done to date with broadband, is that one size simply does not fit all.  

While some general concepts may be developed at a federal level, the specific oversight must 

include State action and, to some extent, jurisdiction if a true goal of universal broadband service 

is desired.  This is especially true with regard to rural deployment.  At a federal level, general 

concepts have been developed about how to promote "rural" deployment as if all "rural" areas 

are the same.  This could not be further from the truth.  As an example, both Maine and 

Wyoming are very rural States, and yet their characteristics are quite different.  The majority of 

Wyoming sits more than a mile above sea level and the terrain is dominated by plains and 

mountains.  By contrast, Maine is on the coast, with many island communities, and rolling hills 

full of forests and valleys.  So while both Maine and Wyoming are rural, the solutions for how to 

deploy services in Wyoming and Maine are substantially different.  Attempting to craft a single 

federal solution based on the premise that the rural areas of Wyoming and Maine are 

interchangeable and face the same issues regarding deployment of services in high cost areas 

simply cannot succeed.     
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 A logical way to address this issue is to vest States with greater jurisdictional authority 

over the implementation of Universal Service, including universal deployment of broadband 

service, whether wireline or wireless.  At a minimum this should include the means to ensure that 

goals set, whether at the Federal or State level, are being met through direct regulatory oversight 

authority over all broadband providers.  State Commissions are in the best position to determine 

what programs will be most effective in deployment within their State.  Regulatory oversight 

will also assist in consumer protection by allowing customers with billing or service issues to 

seek local redress rather than having to file a complaint with the FCC and hope for a timely 

resolution. 

 
 National providers have complained that 50 different regulatory systems would be too 

complex. This argument just does not pass the red face test.  Cable companies routinely manage 

and implement literally hundreds of different obligations with the individual communities with 

whom they have franchise agreements.  If it is so difficult to manage multiple systems, why have 

cable providers not sought to have statewide franchising in every State where they provide 

service?  The reality is that, in this day and age, managing multiple regulatory obligations is 

neither burdensome nor inappropriate.  Maintaining sole federal jurisdiction benefits the 

companies, whereas utilizing State jurisdiction benefits the customers.  TAM believes that the 

interests of the customers in having consumer protection and State-specific oversight of 

broadband is more important than ease of use for national companies. 

 
4. What is the appropriate role of the Federal-State Joint Board on Universal Service as 

well as other related joint boards 
 
 Universal Service needs to be implemented through the joint actions of States and the 

FCC. The logical place to develop standards for benchmark speeds and pricing would be at the 

Federal-State Joint Board.  In this way, there would be development of meaningful standards for 

rural broadband speeds, currently lacking in the National Broadband Plan, as well as meaningful 

benchmarks for pricing of broadband services, also entirely absent from the National Broadband 

Plan.  The Joint Board provides the ideal environment for working out an appropriate balance for 

the needs of developing forward looking standards while staying focused on the realities of 

implementation across a wide array of geographies and population densities. 
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 In addition to broadband, it is important to develop processes for video, as developed for 

voice and data, to promote competition where such competition is viable.  Telecommunications 

is the sending of information, whether voice video or data, and as such steps should be taken to 

ensure that all telecommunications are provided universally and, where appropriate, in a 

competitive manner.  The TelAct did a good job of promoting competition in voice and data but 

failed with regard to video.  This can be remedied, however, using the same processes that were 

developed for voice service, namely the unbundling of network elements (UNEs) to be provided 

at total element long-range incremental cost (TELRIC) prices.  Currently there is a competitive 

bottleneck because content providers are reluctant to negotiate on an equal basis with companies 

with 5,000 access lines as they do with companies with an excess of 1 million subscribers.  This 

problem is made worse by the secretive nature of the deals that prevent a provider from seeking 

comparable deals with content providers.  The best way to address this is to use the UNE model 

and require video providers to allow collocation at a head end where a competitive video 

provider may use the video provider's existing infrastructure to receive video signals.  The video 

provider would be required to pass through video signals to the competitor at the same price as if 

they had added a new subscriber of their own under their existing agreement with the content 

providers, paying the content providers according to their agreements, and then the competitive 

provider would pay the dominant video provider the amount they pay to the content providers 

plus a TELRIC additive.  The Federal-State Joint Board would be in the best position to establish 

collocation rates and TELRIC pricing for video content.  In this way, there could be true video 

competition and the costs for providing service would focus more appropriately on the costs of 

providing a broadband pipe capable of carrying voice, video and data to customers.  Indeed, this 

could have the effect of increasing rural take rates for broadband, thereby driving down costs 

leading to better pricing and increased speed without the need for increased federal subsidies.  

By implementing a video UNE framework, there would be increased competition, growth of 

broadband services, and a reduced need for financial support to achieve universal broadband 

service. 

 
5. Are other federal programs that support build-out, like the Rural Utility Service (RUS), 

still necessary 
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 Programs such as RUS will continue to be important as States and the FCC wrestle with 

how to fund the necessary broadband build-out to ensure universal service.  Programs such as 

those offered through RUS, especially loan programs, can bring synergies to the process that will 

permit companies to develop long term investment programs with low interest rates to keep costs 

low while simultaneously reducing reliance on pure grants. At the same time, there may be times 

when a grant to support one time build-out of an internet backbone or middle mile facility would 

be appropriate. Having programs such as RUS will provide the maximum flexibility to promote 

universal broadband deployment. 

 
6. How can Congress ensure that USF is sufficiently funded without growing the Fund in 

a way that is fiscally irresponsible? 
 
 While it has been common to blame high-cost support for growth of the USF over the 

past several years, the reality is that high-cost support has been level.  Growth in the USF has 

occurred as a result of expanded Competitive ETC support and Lifeline support. According to 

the FCC's 2013 Universal Service Monitoring Report, in 2006 the high cost disbursements made 

up $4.096 billion of the fund whereas in 2012 the high cost disbursements made up $4.147 

billion of the fund3. In the same time period Lifeline support nearly tripled, going from $820 

million to $2.189 billion.  Similarly E-Rate support for schools and libraries went from $1.669 

billion in 2006 to $2.218 billion in 2012.  So while high-cost support resulted in an increase of 

$50 million in that time period, Lifeline and E-Rate drove $2 billion in increases.  Leaving aside 

the anecdotes and focusing on the facts reveal that the growth in the fund has not come from 

high-cost support. If anything has increased in a fiscally irresponsible manner, it has been the 

growth of Lifeline support through the granting of support to disposable-phone providers who 

offer pre-paid Lifeline for "free".  The FCC has already taken steps to ensure that this trend in 

Lifeline is curtailed.  The premise that USF is somehow ballooning out of control is quite simply 

false. 

 
7. Whether all the funds and mechanisms of the USF are still necessary in the modern 

communications marketplace 
 
 The underlying regulatory structure of the funds and mechanisms of the USF program 

remain necessary and relevant, especially if there is a true desire to achieve universal and 
                                                
3 Universal Service Monitoring Report 2013 (Data through October 2013), at table 1.12. 
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affordable broadband service throughout the Nation, although reasonable adjustments to the 

mechanisms to promote a broadband infrastructure may be appropriate.  Without these programs, 

there would be a rapid separation between the services available and the prices for such services 

for both urban and rural customers.  No matter how modern the marketplace, the realities of high 

cost areas with low population densities persist.  There are, however, ways to mitigate the costs.  

As noted above implementing video UNEs would further allow market demands and private 

investment to drive broadband growth in rural America and lessen the need for high cost support.   

 
8. Are there ways to better manage USF through the use of block grants, consumer 

vouchers, or reverse auctions? 
 
 The current method of managing USF is more effective than block grants, vouchers or 

reverse auctions. While block grants, vouchers and auctions look good on paper, they fail to 

address the reality that telecommunications relies on networks, not single points of connection.  

Moreover, these networks depend upon each other and taking away one network may well limit 

the usefulness of the remaining networks.  This is especially true of wireless service.  Recently, 

the Cellular Telecommunications Industry Association (CTIA), a trade group representing 

wireless carriers, submitted a paper to the FCC that clearly demonstrated that wireless networks 

are simply not capable of having reliable service, especially with regard to broadband, due to the 

myriad of external factors that limit and degrade the usefulness of wireless service.4  

Specifically, the CTIA Paper stated that: 

 
"Not only is the bandwidth of the wireless channel severely constrained compared 
to wireline channels, the reliability of the wireless channel is well below that of a 
wireline channel. The reliability issue is due to a number of factors, such as 
blockage of the radio signal (called shadowing), echoes or multipath of the signal, 
thermal noise, and, more importantly, interference. These impairments to the 
channel create substantial additional complexity and variability. Planning and 
operating a wireless deployment to ensure Quality of Service (QoS) and coverage 
is extraordinarily difficult because these impairments are random and 
unpredictable. 
 
Interference is often the most important of these impairments, and, by its very 
nature, is constantly changing between and within cells. Interference occurs when 
multiple signals share the same spectrum. These signals are typically associated 

                                                
4 Net Neutrality and Technical Challenges of Mobile Broadband Networks, Dr. Jeffrey H. Reed and Dr. Nishith D. 
Tripathi, dated September 4, 2012. (CTIA Paper) 
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with the same service provider but are sometimes due to another service provider 
using the same or adjacent spectrum bands. Interference limits capacity in a 
wireless system on a dynamic basis, varying by location and from one millisecond 
to the next, and this problem has no counterpart in wireline systems."5 

 
The CTIA Paper also stated that: 
 

"Additionally, the wireline network is very consistent with respect to capacity 
capabilities of the channel over time (no fading) and space (low loss per distance 
of fiber). The wireline network engineer knows precisely how much bandwidth is 
available in a single fiber optic strand and (other than losses over distance) will 
have a near-constant understanding of the performance of the transport layer. In 
contrast, wireless networks are faced with ever-changing radio environments. 
Temporal issues such as multipath, clutter, blockage, channel fading, and 
extraneous interference will result in changes in the performance of the network 
and the quality of service experienced by subscribers. Also, the quality of the 
radio channel necessarily degrades rapidly as a function of distance from the 
serving cell."6   

 
A wireline network is critical for the deployment of broadband service on a universal basis.  To 

achieve universal service there needs to be a ubiquitous network.  The FCC has recently realized 

the need for sustained support rather than simple block grants when it issued the Rural 

Broadband Experiments Order.7  Specifically, the FCC rejected one time grants in favor of a 10 

year support mechanism with goals and progress deadlines that can be overseen and monitored.8  

This sort of regulatory oversight with long range planning is the only way to ensure that all 

Americans have access to affordable broadband service on a going-forward basis.  

 
CONCLUSION 

 
 Once again, TAM appreciates the opportunity to comment on these issues.  It is critical 

for the economic future of rural America that anecdotes not trump facts in these matters.  The 

facts are that high cost support has not been a driving force in increasing the size of the USF, and 

instead high cost support has made it possible for all Americans to reap the benefits of 

competition in the telecommunications market.  Far from being mutually exclusive, USF and 

competition are complementary programs that, when used together, can bring out the best in 

                                                
5 Id., at 18. 
6 Id., at 17 
7 In the Matter of Connect America Fund, WC Docket No. 10-90, FCC 14-98, Report and Order and Further 
Notice of Proposed Rulemaking, (Rel. July 14, 2014) (Rural Broadband Experiments Order) 
8 Id., at ¶74 
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American innovation and bring its advantages to every American in a way that will help to build 

jobs and improve quality of living for everyone in both urban and rural areas of this Nation.  We 

would urge Congress not to abandon USF, but instead to strengthen it to recognize and support 

the vital public utility nature of broadband. 

 
Benjamin M. Sanborn, Esq., Counsel 
Telecommunications Association of Maine 

 
The Law Office of Benjamin M. Sanborn, PA 
P.O. Box 5347, Augusta, ME 04330 
T

 



  
 
 
 

Telecommunication Industry Association Comments regarding House Energy & Commerce 
Committee’s Questions for Stakeholder Comment on Universal Service 

September 19, 2014 
 

1. How should Congress define the goals of the Universal Service Fund? Should Congress alter or 
eliminate any of the six statutory principles, codify either of the principles adopted by the FCC, 
or add any new principles in response to changes in technology and consumer behavior?  

Beyond assuring a competitive marketplace, the FCC has an important public interest role to play in 
ensuring that all Americans have access to broadband.   
 
These could include, for example: 
 

• Universal high speed broadband access to homes, businesses, public safety, libraries, and 
schools, without undue subsidization; 

• Availability of broadband services in public spaces such as roadways or parks, and for public 
purposes; 

• Reliable emergency communications for services such as 9-1-1, and for public safety responders, 
the realization of the full potential of  an interoperable nationwide public safety broadband 
network; 

• Reasonable telecommunications accessibility for those with disabilities. 
 

TIA has strongly supported the Commission’s creation of a broadband-focused Connect America 
Fund (“CAF”) to replace the existing USF high-cost fund and the implicit subsidies that have plagued 
the inter-carrier compensation regime.  TIA supports implementation of these changes in a technology-
agnostic, competitively neutral manner.  To maximize efficient broadband deployment, we urge that any 
coverage or service requirements (including voice service requirements) are technology-neutral, and 
flexible enough to address unique circumstances.    
 
 

2. Universal service was created to fund buildout in areas incapable of economically supporting 
network investment. How should our policies address the existence of multiple privately funded 
networks in many parts of the country that currently receive support?  

As this universal service transition proceeds, maintaining marketplace certainty will be critical to 
attracting the necessary investment to make this transition a success.   

 
TIA also fully supports the allocation of dedicated and recurring funding to the support of mobile 

broadband.  By incorporating support of this service, TIA believes that the FCC will ensure maximum 
service to consumers.  
 

The market for broadband is competitive and becoming more so.  Most consumers now have 
access to various modes of broadband service delivery.   Going forward, a unified light-touch model for 



regulation should be focused on ensuring universal, reliable, and affordable access to broadband – both 
by people and by devices themselves – while ensuring that advanced value-added services can continue 
to facilitate innovation as they have done under the current light-touch model. 
 

3. What is the appropriate role of states and state commissions with respect to universal service policy?  

4. What is the appropriate role of the Federal-State Joint Board on Universal Service in a broadband, 
IP-enabled, largely interstate world? What is the appropriate role of related joint boards, such as the 
Federal-State Joint Board on Separations or the Federal-State Conference on Advanced Services?  

Consolidated answer to #3 &#4 

The nation's communications network is undergoing a fundamental change as the “public 
switched telephone network” (PSTN) transitions toward becoming a platform relying on packet 
technology using the Internet Protocol (IP) suite of protocols.  Although this conversion of the PSTN to 
an “all-IP” network is inevitable, the transition's timing depends on the resolution of important policy 
questions.   This technology transition changes the nature of telecommunications markets, and an 
evolution in the role and function of state oversight is appropriate.  For example, since IP traffic is not 
bound by the distance constraints that exist for TDM, the transition to Voice over Internet Protocol 
(VoIP) ends voice as a localized market.   

However, given the ever increasing importance of communications broadly, the important public 
interest considerations can be an appropriate area for the engagement of state regulators and the Federal-
State Joint Board. 

5. The Universal Service Fund is one of several federal programs that support build-out of 
communications facilities. Are current programs at other federal agencies, like the National 
Telecommunications and Information Administration (which oversaw the Broadband Technology 
Opportunities Program) or the Rural Utility Service (which oversees lending programs and oversaw the 
Broadband Initiatives Program) necessary?  

TIA advocates taking an "all-of the-above" approach to broadband investment.  While private 
investment has produced broadband access for most Americans, many rural and hard-to-serve areas 
would not have access without the benefit of targeted intervention.  Over the past five years, $7.2 billion 
in support provided the Department of Commerce’s National Telecommunications and Information 
Administration (NTIA) and the U.S. Department of Agriculture’s Rural Utilities Service (RUS) has 
expanded access to broadband services in the United States. Of those funds, the Act provided $4.7 
billion to NTIA to administer the Broadband Technology Opportunity Program (BTOP) in support of 
the deployment of broadband infrastructure, enhancing and expanding public computer centers, 
encouraging sustainable adoption of broadband service, and developing and maintaining a nationwide 
public map of broadband service capability and availability.  Without this support, many communities 
would have remained without broadband.  

6. How can we ensure that the Universal Service Fund is sufficiently funded to meet its stated goals 
without growing the fund beyond fiscally responsible levels of spending? 



7. Are all of the funds and mechanisms of the current Universal Service Fund necessary in the modern 
communications marketplace?  

8. In lieu of the current support mechanisms, could any of the programs be better managed or made 
more efficient by conversion to:  

a. A state block grant program;  
b. A consumer-focused voucher program;  
c. A technology-neutral reverse auction; or,  
d. Any other mechanism. 

 
 

TIA has strongly supported the Commission’s efforts to cut the “Gordian Knot” of USF –ICC 
reform.  TIA believes that the FCC’s success in resolving these USF-ICC policy challenges remains in 
the interest of all telecommunications users.   

• First, TIA reiterates that maximum flexibility in the operation of the new fund is critical 
to reaching its maximum potential.   

• Second, TIA believes that technology-neutral principles should be reflected in the reform, 
particularly in the public interest obligations of providers.   

• Third, reporting burdens on recipients should be minimized in order to promote 
participation in the program. 

An important contribution of the FCC’s Connect America Fund reforms has been the 
introduction of competition among potential providers for universal service support.  TIA believes that 
implementation of these changes continue in a manner that does not prefer particular technologies or 
certain competitors over others.   Allowing for an auction process among potential competitive 
supported providers should drive more efficient service delivery. 
 

TIA stresses that for these reforms to take root, maintaining marketplace certainty will be critical 
to attracting the necessary investment to make this transition a success.   The prospect of a significant 
modification to this new market-based CAF model risks discouraging potential new entrants to this new 
market.  

 
TIA supports continued critical funding for anchor institutions.   TIA reiterates its support for 

continued E-Rate and Rural Health Care programs.   Both have funded broadband infrastructure 
supporting important anchor institutions such as libraries, schools, and hospitals.  It remains critical that 
funding for E-Rate and the Rural Health Care programs remain dedicated to these important programs.    

 
As e-health applications such as telemedicine become more widely adopted, access to robust 

broadband is becoming a more critical component of healthcare delivery.   For example, not only would 
many low-income consumers would benefit from better access to broadband relevant services such as 
for home-based tele-health applications, remote monitoring can be more cost effective than institutional 
care.  However existing rural health subsidies target only institutional facilities.  Consequently, 
appropriate consideration is necessary for the opportunities in integrating broadband 
telecommunications costs with the delivery of public services such as e-health to low-income 
consumers.   

 



COMMENTS OF TRACFONE WIRELESS, INC. ON #COMMUNICATIONS ACT 
UPDATE WHITE PAPER ON UNIVERSAL SERVICE 

In its recent white paper on Universal Service Policy and the Role of the Federal 

Communications Commission, the House Energy and Commerce Committee invites comments 

on a series of questions regarding universal service as part of its efforts to update the 

Communications Act.  TracFone Wireless, Inc. is a company profoundly impacted by the FCC’s 

universal service policy – both as a contributor to the Universal Service Fund and as a recipient 

of Universal Service support as the nation’s leading provider of Lifeline service supported by the 

Universal Service Fund (USF).  The white paper asks key questions regarding universal service 

goals and policies.  TracFone will focus on several of those questions.   

3. What is the appropriate role of states and state commissions with respect to 
universal service policy? 

The role of states and state commissions is to implement national universal service 

policy, to take actions consistent with national policy and not to take actions which undermine 

national policy.  The primacy of the federal government is establishing universal service policy 

is codified at Section 254(f) of the Communications Act which states that “A State may adopt 

regulations not inconsistent with the Commission’s rules to preserve and advance universal 

service.” (emphasis added).  Notwithstanding that explicit Congressional directive, TracFone has 

encountered too many instances of states taking actions which undermine federal universal 

service policy and in some cases, even place service providers in the untenable position of being 

unable to comply with federal and state requirements.  Although there are many such examples, 

a few will be provided here for illustrative purposes only. 

 State Taxation of USF Lifeline Benefits 

Several states, including, e.g., Alabama and Indiana, have enacted laws or interpreted 
state laws so as to require that recipients of Lifeline service supported solely by the USF 
and provided to qualified low-income households at no charge or providers of such 
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service to pay state taxes on those support amounts in the form of 911 fees.  Imposition 
of a state 911 tax on a federal USF benefit constitutes a state tax on a federal benefit and 
reduces the amount of the Lifeline benefit from $9.25 per month codified in the FCC’s 
rules to an amount reduced by the tax.  Another state – Oklahoma – has even proposed 
to require recipients of federal USF support to contribute to a state universal service 
fund based on the amount of federal USF support received.  In other words, the value of 
the federal universal service benefit would be reduced as recipients would be taxed on 
those benefits to contribute to a state fund. 

 Rate Regulation of USF—Supported CMRS Services 

Section 332(c)(3)(A) prohibits states from regulating entry or rates charged by 
commercial mobile service providers.  In direct violation of that unqualified preemption 
of state regulation of CMRS, one state – Georgia – attempted to impose on CMRS 
providers offering Lifeline service a mandatory minimum rate of $5.00 per month.  The 
Georgia Public Service Commission attempted to so regulate CMRS rates in a 
misguided effort to prevent fraud in connection with the Lifeline program.  It did so 
notwithstanding the absence of evidence of any correlation between no charge Lifeline 
service and program fraud.  That rule was later enjoined by the United States District 
Court for the Northern District of Georgia.  CTIA – The Wireless Association,  et al v. 
Tim G. Echols, et al, CA No. 1:13-CV-399-RWS.  Following the District Court’s 
injunction, the Georgia Public Service Commission wisely rescinded the rule.  There are 
no assurances, however, that other states may not attempt to impose similar rate 
regulations on USF-supported services in violation of 47 U.S.C. § 332(c)(3)(A).  In fact, 
the Oklahoma Corporation Commission has recently proposed to adopt a $3.00 
minimum rate rule on wireless Lifeline service. 

6. How can we ensure that the Universal Service Fund is sufficiently funded to 
meet its stated goals without growing the fund beyond fiscally responsible 
levels of spending? 

The level of funding necessary to support the USF will depend on what services the USF 

is to support.  Historically, most USF resources have been used to subsidize telecommunications 

networks and services through the high cost program, and the low income program as well as the 

schools and libraries and rural health care programs.  There are many sound public policy 

reasons why USF support should be available to subsidize broadband deployment and to expand 

the low income program to subsidize affordable broadband service for low-income households.  

However, it must be recognized that expansion of the programs and services funded by the USF 

will necessarily require an increase in overall funding levels.  Neither Congress nor the FCC 
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should sacrifice important and beneficial USF-supported programs in order to prevent fund 

growth.  USF resources should be spent prudently.  Responsible and targeted efforts to identify 

and prevent waste of USF resources should be undertaken as the FCC did in 2012 in adopting its 

Lifeline reform rules.  

As the nation’s largest provider of Lifeline service, TracFone has been a leader in 

proposing and advocating reforms which reduce waste, fraud and abuse of USF resources.  For 

example, TracFone proposals to establish a 60 day de-enrollment for non-usage policy, to require 

obtainment of customer date of birth and Social Security Number (last 4 digits) information, to 

require annual verification of the eligibility of all enrolled Lifeline customers (rather than a 

“statistically-valid random sample” of customers, and to eliminate the wasteful and unnecessary 

Link Up program all were adopted by the FCC).  Other TracFone proposals to further reduce 

Lifeline fraud remain pending before the FCC.  These include its May 2012 proposal to require 

that Lifeline providers retain and make available for audit copies of Lifeline eligibility 

documentation provided to them by applicants, and its May 2013 proposal to prohibit in-person 

Lifeline handset distribution – a practice which has created opportunities for program fraud and 

besmirched the perception of the program. 

One way to ensure sufficient funding to support all programs, including broadband 

support, is to broaden the base of contributors.  Historically, only revenues derived from 

interstate (and international) telecommunications services were subject to USF contribution 

obligations.  Revenues from services characterized as “information services” were not subject to 

USF assessment.  This made sense since the Universal Service Fund only supported 

telecommunications services.  If the USF is to fund broadband deployment and subsidized 

broadband service for low-income households (i.e., if the fund is to subsidize information 
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services), then it would be appropriate that revenues derived from providing such information 

services also be subject to USF assessment as necessary to ensure an adequate funding base.  

Recently, the FCC directed the Federal-State Joint Board on Universal Service to propose 

reforms to the USF contribution methodology.  TracFone looks forward to working with the 

Joint Board and its staff as it considers appropriate changes to USF funding.  During that 

process, it will be encouraging the Joint Board to adhere to the statutory principles of non-

discrimination and competitive neutrality, and to recommending changes which are fair to all 

USF contributors and all industry segments, including the prepaid wireless segment.  USF 

contributors who collect their charges by invoicing customers have an available mechanism to 

recover their USF contributions from their customers, and virtually all such carriers do so.  With 

prepaid services, there is no opportunity to recover carriers’ USF contributions from their 

consumers through billed surcharges.  The Committee, the Joint Board and the FCC should 

remain mindful of that circumstance and reform of the USF contribution process should avoid 

discriminating against such providers or impeding their ability to offer services to consumers. 

 



USF White Paper Response  
U.S. Cellular  

September 19, 2014 
 
 

1. How should Congress define the goals of the Universal Service Fund? Should Congress alter or eliminate 
any of the six statutory principles, codify either of the principles adopted by the FCC, or add any new 
principles in response to changes in technology and consumer behavior?  

 The basic goals of universal service, as embodied in the core principles, are generally well-
defined in the current statute. Of critical  importance is the  principle that :  “Consumers in all corners 
of the country, including low-income consumers and those in rural, insular, and high cost areas, should 
have access to telecommunications and information services, including interexchange services and 
advanced telecommunications and information services, that are reasonably comparable to those 
services provided in urban areas and that are available at rates that are reasonably comparable to 
rates charged for similar services in urban areas.”  This principle much be retained. 
 
 The universal service statute was created at a time when circuit switched telephony was the 
dominant means of communication and the Internet was in its infancy.  Congress anticipated the 
Internet, but did not anticipate the development of all-IP networks.  As a result the 96 Act contained 
regulatory distinctions between telecommunications services (regulated pursuant to Title II) and 
largely unregulated information services that are quickly becoming anachronistic.  As IP networks have 
ascended, the Internet is now becoming the dominant means of communication and circuit switched 
telephone networks providing basic voice telephony are headed for the history books.  The FCC is 
conducting proceedings to manage the “IP Transition, which will be largely complete in the near 
future.”  See, FCC Docket No. 12-353 and 13-5. 
 
 The terms, “telecommunications services” and “information services” present increasing 
challenges for regulators.  The FCC’s classification of broadband as a largely unregulated service, and 
then its attempts to regulate that service, have created enormous legal overhang for the industry.  
Eliminating this regulatory distinction and instead embracing a single term with a clear definition and 
jurisdictional direction, will aid the FCC, state regulators, and market participants. 
 
  Two examples:  First, Congress stated that universal service contributions must be made on 
based on interstate telecommunications services and the FCC collects based on a percentage of 
interstate telecommunications revenues.  With the rise in information services, the burden on those 
still using telecommunications services has increased significantly, while those using functionally 
identical service (e.g., voice) through an information service no longer contribute. 
 
 Second, Congress set up Title II of the Act to govern common carriers providing 
telecommunications services.  The entire universal service mechanism is contained within Title II.  The 
FCC declared that the provision of information services is not subject to Title II, but has attempted to 
impose common carrier regulation on information service providers that participate in the universal 
service mechanism.  The courts have issued contradictory decisions about the FCC’s authority, and the 
latest controversy surrounds the FCC’s authority to regulate information services using “Section 706” 
authority, a provision that is not even contained in the federal telecommunications act. 
 



 We encourage the Committee to consider the use of a unified approach ) defined broadly to 
encompass all communications of any nature, would be helpful in determining appropriate Federal 
policy.   
 
  
 
 The idea that support is for consumers, not individual classes of carriers or technologies, should 
be clarified and strengthened.   
 
 The FCC’s principle that support mechanisms should be competitively neutral should be 
codified and made mandatory:  All support mechanisms must be competitively and technologically 
neutral, so that no class of carrier or technology is disadvantaged. 
  



 
2. Universal service was created to fund buildout in areas incapable of economically supporting network 
investment. How should our policies address the existence of multiple privately funded networks in many 
parts of the country that currently receive support? 

 U.S. Cellular notes that Congress directed the FCC to “preserve and advance” universal service.  
U.S. Cellular has always interpreted the word “preserve” to include the concept of maintaining high-
quality services once they are constructed, including the provision of support for ongoing operating 
expenditures in areas that would not otherwise support services on a stand-alone basis. 

 The 1996 Act was uniformly a pro-competitive statute.  By allowing the FCC and states to 
designate multiple ETCs, and by making support for consumers and not for individual classes of carrier, 
Congress set up a mechanism that had a dual purpose:  (1) to preserve and advance universal service 
and (2) to promote competition.  Before 1996, only ILECs had access to universal service support.  The 
new statute directed the FCC to remove all implicit subsidies from ILEC rates (e.g., access charges) and 
move them into an explicit universal service fund, so that competitors could access explicit subsidies 
and enter rural markets on a more even footing. 
 
 Unfortunately, the statute did not provide the FCC with sufficient direction, and some began to 
define universal service as only for the provision of funds to build a single network.  The 2011 CAF 
Order served to cement the incumbent ILECs into place by greatly limiting the opportunity for 
competitors to access Connect America Fund (“CAF”) support, some 15 years after the Act’s adoption. 
 
 U.S. Cellular’s view is that rural consumers deserve access to similar choices in services.  They 
should not be served by one provider.  Support mechanisms should be structured to permit 
competitive entry in as many places as possible.  Only with the benefits of competition will citizens in 
rural America enjoy the same level of services and benefits as those available to citizens in urban 
America.   
 
 One way to do this is to restructure the entire high cost program to be a voucher system.  The 
FCC would be directed to identify high-cost areas with some reasonable granularity and then 
determine the amount of “per person” support would be provided in such area for a basic connection 
to the network, as defined by the FCC.  The FCC could use a cost model, as they have done in the past, 
to define the required service level and identify the highest cost areas that require support.  
Alternatively, they could establish support through an auction mechanism, whereby market 
participants bid down to a per-person level that would be available to any participating carrier.   
 
 Under this mechanism, any carrier investing in network facilities could compete for the 
customer.  Consumers would be given a credit, which could be applied to any provider’s invoice.  The 
amount of support in any area would be fixed, and all carriers would be treated as carriers of last 
resort, i.e., having to respond to all reasonable requests for service.  The amount of support would be 
set at a level sufficient to enable regulators to require a recipient to serve all locations within a 
supported area. 
 
 This mechanism would have the advantage of promoting efficient and competitive entry by 
those with lower cost structures, better customer service, or new technologies that consumers 
preferprefer 



 
3. What is the appropriate role of states and state commissions with respect to universal service policy?  

 Today, the FCC and a number of states have high cost universal service funds.  Many states do 
not, while others unfortunately limit support to so-called “access replacement” mechanism that are 
manifestly contrary to the 1996 Act.  Such mechanisms are not competitively neutral or portable to 
competing carriers, and do nothing more than limit competition by subsidizing rates to artificially low 
levels. 
 
 If the federal government intends to shoulder all, or nearly all, of the universal service burden, 
then it should preempt state universal service mechanisms. 
 
 Alternatively, if universal service is to be a cooperative federal and state responsibility, then 
Congress should strengthen Section 253, which specifies that all state universal service mechanisms 
should be competitively neutral.  Congress should require state universal service funds to be made 
available to consumers, not to companies, so that states do not stifle competitive entry or confer 
artificial subsidies to incumbents. 
 
  
  



 
4. What is the appropriate role of the Federal-State Joint Board on Universal Service in a broadband, IP-
enabled, largely interstate world? What is the appropriate role of related joint boards, such as the Federal-
State Joint Board on Separations or the Federal-State Conference on Advanced Services? 

 Over many years, the Joint Board has provided valuable guidance on universal service.  To the 
extent that a Communications act rewrite preempts state law, the Joint Board’s role would necessarily 
diminish.  Should Congress retain a federal-state partnership for providing universal service, for 
example, encouraging individual states to create universal service programs as needed to supplement 
the FCC’s work, then a Joint Board retains relevance, as a coordinated effort would be needed. 
 
 To the extend the Joint Board is retained, Congress should encourage stakeholder 
representatives to have a more active role in the process, to develop a more fulsome record for the 
Joint Board’s consideration. 
 
 
 
 
 

  



5. The Universal Service Fund is one of several federal programs that support buildout of communications 
facilities. Are current programs at other federal agencies, like the National Telecommunications and 
Information Administration (which oversaw the Broadband Technology Opportunities Program) or the Rural 
Utility Service (which oversees lending programs and oversaw the Broadband Initiatives Program) 
necessary?  

 U.S. Cellular believes that the job of deploying telecommunications networks will likely never 
be completed.  Our citizens’ expectations and needs continue to evolve, with greater access and 
improved throughput speeds in demand, while new technologies, applications, and innovations are 
emerging constantly.  Our telecommunications networks, both wired and wireline, require thoughtful 
and coordinated investment by our government in areas where our citizens lack access to services that 
are comparable to those in urban areas.  Congress understood this when they defined universal service 
as an “evolving level of telecommunications service.”  47 U.S.C. Section 254(c). 

 In observing the BTOP and BIP programs, U.S. Cellular notes that almost no funding was 
directed at mobile broadband networks, to the nation’s detriment, as such investments yield a 
significant “multiplier effect” for local economies.  The RUS fund today is extraordinarily small, not 
nearly enough to move the needle with respect to the nation’s infrastructure.  

  

  



6. How can we ensure that the Universal Service Fund is sufficiently funded to meet its stated goals without 
growing the fund beyond fiscally responsible levels of spending?  
 
 So, from U.S. Cellular’s perspective, we believe there should be a budget to achieve and 
maintain the aforementioned  goals, within a reasonable time frame, and then the universal service 
fund should be sized appropriately to meet these goals.   
 
 Contribution reform has eluded the FCC for over a decade, primarily because the FCC must deal 
with the telecommunications/information services paradigm discussed above.  Consumers and 
companies are arbitraging away from telecommunications services to information services, in part to 
achieve better services and in part to lower costs.  Information services are proliferating rapidly, 
steadily reducing the size of interstate telecommunications revenues on which contributions are 
based.   
 
  
 
 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



7. Are all of the funds and mechanisms of the current Universal Service Fund necessary in the modern 
communications marketplace?  

  

 U.S. Cellular firmly believes the high-cost support mechanism, which has now been divided into 
the CAF and Mobility Fund, is essential to rural America.  There remain significant parts of our nation 
lacking access to telecommunications facilities that are vital in delivering public safety and economic 
development, essential to our citizens’ ability to participate in the modern economy.  Others lack 
access that is reasonably comparable to facilities and services available in urban areas.   

 Currently, the FCC allocates approximately $4.3 billion in annual CAF support to fixed networks, 
while $500 million is allocated to mobile networks.  U.S. Cellular believes that a mechanism to support 
both fixed and wireline networks in the United States is critical, however it does not agree with the 
FCC’s current funding allocation.  In 2014, the FCC tentatively concluded that 99.5% of American 
citizens have access to mobile broadband, based largely on statements made by the nation’s two 
largest carriers and carrier advertising maps.  To U.S. Cellular’s knowledge, no independent coverage 
analysis has been conducted to attempt to support this tentative conclusion. 

 Moreover, the Commission has not made clear what the 99.5% figure means.  Based on U.S. 
Cellular’s experience in two dozen states, the company knows with certainty what it does not mean.  It 
does not mean that 99.5% of rural citizens have the ability to place and receive calls, and access mobile 
broadband networks, where they live, work and travel, with a quality of service and a choice of carrier 
that is reasonably comparable to that which is available in our urban areas.  And that is the standard 
Congress set out in the 1996 Act. 

 Given that the first wireless networks were licensed in rural areas nearly 25 years ago, it is easy 
to conclude that any area lacking service levels that are reasonably comparable to urban areas is an 
area where private investment is not going to come.  U.S. Cellular is in the process of gathering and 
submitting evidence to the FCC to demonstrate that substantial rural areas, including state highways 
and local roads, lack adequate mobile broadband service, contrary to the FCC’s tentative conclusion.  
U.S. Cellular will make copies of its submissions available to the Committee. 

 In sum, U.S. Cellular is certain that a federal universal service mechanism, designed to build and 
maintain our nation’s telecommunications infrastructure in rural areas, is essential to ensuring that 
rural citizens have the same public safety benefits and economic development opportunities as those 
in urban areas.  

 

  



 

8. In lieu of the current support mechanisms, could any of the programs be better managed or made more 
efficient by conversion to:  
a. A state block grant program;  
b. A consumer-focused voucher program;  
c. A technology-neutral reverse auction; or,  
d. Any other mechanism.  
 
 
 As stated above, U.S. Cellular believes that a consumer-focused voucher program is a viable 
option for the future.  In order to be successful, a voucher program must be deployed in areas where 
more than one carrier has some facilities.  Today, multiple carriers have built some facilities, but none 
provide coverage throughout an area.  Each has dead zones within their networks and there are 
licensed areas beyond their existing coverage where no service exists. 
 
 In order to provide an incentive for carriers to extend their networks into areas where service is 
needed, the universal service mechanism can be structured so that consumers in underserved areas 
receive a voucher that can be used to purchase basic telephone service, or broadband.  Empowering 
consumers to choose will provide carriers with an incentive to build networks, to capture customer 
revenues and the voucher support. 
 
 U.S. Cellular strongly endorses competitive and technological neutrality, to empower 
consumers to choose the services that best suit their needs.  For many decades, competitors have 
been placed at a distinct disadvantage by federal and state policies protecting incumbents from 
competitive entry.  We are reaching a tipping point, where competitive networks have developed 
sufficiently to provide many rural citizens with access to competitive voice and broadband services.  A 
voucher mechanism, that enables consumers living in underserved areas to have access to one 
competitive provider, or choose their service provider from among several providers, will deliver lower 
prices and higher service quality. 
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UNIVERSAL SERVICE POLICY AND THE ROLE OF THE  

FEDERAL COMMUNICATIONS COMMISSION 

  
 The United States Telecom Association (USTelecom) welcomes this opportunity to 
provide input to the Committee on Energy and Commerce regarding its efforts to modernize the 
laws governing the communications sector – specifically, in the case of this white paper, by 
updating the provisions of the Communications Act relating to the universal service program.  
We have supported and continue to support a statutory framework that enables a practicable, 
efficient, and effective universal service policy. 
 

USTelecom is the nation’s oldest and largest association for providers of wired 
communications.  The association represents a broad array of companies, ranging from some of 
the largest employers in the U.S. to some of the smallest cooperatives and family-owned telecom 
businesses in rural America.  The networks built and managed by USTelecom members have 
been, and will continue to be, critical to the nation’s ongoing communications revolution. 
 

Our association is particularly well-positioned to analyze and discuss the universal 
service issue.  Our member companies include both price cap carriers and rate of return carriers.  
In almost all cases, they have moved beyond providing their customers with only traditional 
voice service and now deliver voice, broadband and, in many areas, video as well.  Those 
customers are urban and rural, residential and commercial, net contributors to and net 
beneficiaries of the Universal Service Fund (USF).  Indeed, our Association's member 
companies deliver communications services to more rural Americans than the members of all 
other communications trade associations combined. And we have spent countless hours over the 
last two years studying both the positive attributes of and the flaws in the current system in order 
to develop consensus among our members about the Federal Communications Commission's 
(FCC) efforts to implement reforms and other changes in the program. 
 
BACKGROUND 

 
In one form or another, the principle of universal service has been central to federal 

communications policy for a century.  As the Committee notes, the federal government 
originally sought to achieve that goal by granting a legal monopoly to one company in exchange 
for a commitment to deploy the same telephone service to all Americans.  The Communications 
Act of 1934, in creating the FCC, went on to enumerate as one of its purposes “to make 
available, so far as possible, to all the people of the United States . . . a rapid, efficient, Nation-
wide, and world-wide wire and radio communications service with adequate facilities at 
reasonable charges.” 
 



2 

 

 
9/19/14 

In 1996, recognizing that the implicit mechanisms inherent in the monopoly structure that 
had ensured universal service would no longer be viable in a competitive telecommunications 
industry, Congress amended the Communications Act to direct the FCC to establish explicit 
mechanisms to support provision of communications service in high-cost areas.  At the same 
time, the 1996 Act established mechanisms to support provision of communications services for 
health care providers in rural areas, as well as for schools and libraries.  Finally, the Act provided 
the FCC the authority to collect funds from telecommunications providers and any other provider 
of interstate telecommunications to contribute to the preservation and advancement of universal 
service. 
 
 By opening telecommunications markets to competition, the 1996 Act altered the social 
compact under which incumbent local carriers had been granted certain implicit subsidies in 
return for their commitment to offer service throughout their franchise areas at just and 
reasonable rates.  Congress recognized that those implicit subsidies would no longer be 
sustainable in competitive markets.  It therefore established a new social compact under which 
carriers would receive explicit federal support to provide universal service in particular high-cost 
areas.   
 

At that time, implicit subsidies ran from long distance to local service customers, urban 
customers to those in rural areas, and business customers to residential subscribers.  But in the 
last decade, the most basic of these implicit subsidies – from local service customers in low-cost, 
high-density areas to those in high-cost rural areas – has been shredded by an explosion of 
competition particularly in those high-density areas from cable companies, wireless service 
providers, and others.   
 

Nevertheless, particularly in the areas of the country that are the most difficult and most 
expensive to serve, one and only one group of communications providers has continued to 
deliver service – America's telecom companies.  They have been rolling out broadband in the 
communities they serve as quickly as their own finances, the USF program, and other programs 
like the RUS broadband loan program have permitted.   Those providers are better equipped to 
deploy, maintain, and regularly upgrade broadband to currently unserved and underserved areas 
than any other segment of the communications industry if, under the current statute or any future 
one, the criteria on which a USF program is built are economically and financially sound.  Any 
update in the statute should acknowledge these realities and take advantage of the broad 
knowledge base that the telecom industry brings to the table when it comes to deploying 
broadband in the most expensive and challenging areas of the country. 
  
UNIVERSAL SERVICE FUNDING FOR HIGH-COST AREAS  
 

The high-cost universal service program is appropriately evolving from supporting voice 
service alone to supporting voice and broadband.  Broadband is a platform for voice, video, and 
data services that consumers in high-cost areas – every bit as much as those urban and suburban 
areas – consider essential to enriching their lives.  Access to broadband service is vitally 
important for economic development and the efficient provision of health-care, government, and 
educational services – sometimes even more so in rural America than in higher density regions 
of the country. 
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By and large, the private sector has done an excellent job of delivering broadband access 

to the vast majority of Americans,1 but there still remain many rural, high-cost areas that will 
require ongoing universal service support to maintain broadband or to obtain it for the first time.      
Although most Americans have more and better broadband choices than ever before, it is still 
challenging and uneconomic to provide advanced services in low-density, high-cost rural areas.  
It is of course preferable for the market to ensure provision of communications service to 
American consumers, but where no business case exists for broadband deployment – not to 
mention stand-alone voice service – it is appropriate for state and federal governments to 
intervene to provide support for carriers who wish to offer service reasonably comparable in 
price and quality to that offered in urban areas.  The advances in rural broadband access 
described above have been possible only because of universal service funding.  Such funding 
continues to be necessary for broadband that has already been deployed in areas that are 
otherwise uneconomic to serve, as well as for deployment in the remaining low-density, high-
cost rural areas of the country that have yet to receive broadband. 
 

Although the USF distribution elements of the current statute certainly could benefit from 
streamlining and clarification, they have not been an obstacle to the FCC’s development of high-
cost universal service programs supporting broadband for rate-of-return and price cap ILECs, 
mobile carriers, and others who will be offered the opportunity to participate in the high-cost 
universal service funds.  Consistent with the statute, the FCC is working to develop 
competitively and technologically neutral mechanisms that will allow non-traditional providers 
to receive high-cost support as long as they provide the requisite services at reasonable and 
comparable quality and rates.  These mechanisms will be designed efficiently to distribute a 
limited amount of support by restricting it to areas in which the market has not provided 
sufficient incentives for potential providers to build-out broadband facilities meeting reasonably 
comparable pricing and performance standards. 
 

Given the extraordinary costs of rural deployment, it is of course inefficient for high-cost 
universal service funding to support more than one provider per geographic area.  At the same 
time, it is appropriate to ensure that scarce federal dollars are used to deploy broadband to these 
areas as quickly, efficiently, and competently as possible.  And while the USF high-cost program 
is primarily a federal program, states should be encouraged to participate in supporting service to 
high-cost areas as long as the mechanisms they implement are consistent with the federal 
mechanism and are voluntary for providers within the state.  The current statute satisfactorily 
allows the FCC to deal with all of these considerations. 
 
 Discussion of updating the Communications Act would benefit, however, from spelling 
out explicitly the meaning of the term “sufficient” as it is used in section 254 in the context of 
high-cost universal service support.  For such support to be deemed sufficient, USTelecom 
believes the amount made available to a particular provider for serving an area must equal the 
cost of the burdens imposed.  Providers should not be selectively handicapped by having to 

                                                 
1 According the National Broadband Map, nearly 95 percent of Americans have access to fixed broadband and 88 
percent can choose from two or more fixed providers.  According to a report by the Commerce Department’s 
National Telecommunications and Information Administration reflecting mid-2013 data, 78 percent of Americans 
living in rural areas have access to wired broadband. 
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fulfill unfunded mandates, including the provision of certain products and services designed to 
meet obsolete regulatory requirements, rather than actual consumer demand. 
 
 Finally, particularly for price cap carriers, it makes no sense to continue maintaining 
Eligible Telecommunications Carrier (ETC) designations made more than fifteen years ago, 
together with ETC obligations designed to implement explicit high-cost support mechanisms that 
soon will be phased out and implicit support schemes that competition has long since eroded.  By 
eliminating these legacy ETC designations and requirements, the FCC could enable price cap 
carriers and other legacy ETCs to focus limited capital resources on extending broadband to 
additional areas and responding to actual consumer demands, rather than wasting them on 
rapidly obsolescing facilities and services.  While USTelecom believes the existing statute 
requires the elimination of legacy ETC designations and obligations in areas served by price cap 
carriers in areas receiving no universal service support, Congress should make it clear in an 
update of the Act that the FCC must eliminate the ETC designation in areas in which price cap 
carriers do not receive universal service support. 
 
UNIVERSAL SERVICE LOW-INCOME SUPPORT 

 
The 1996 Act mandates that the FCC base policies for the preservation and advancement 

of universal service on a set of principles that includes access to telecommunications and 
information services for low-income consumers.  While the fundamental objectives of low-
income support are sound, Congress should require the FCC to undertake a comprehensive re-
examination of how the program is administered in light of the vast technological and 
marketplace changes that have occurred since 1996. 
 
 The FCC’s low-income fund began as a way to address concerns that implementation of 
the Subscriber Line Charge (SLC) would unfairly harm low-income consumers.  This was based 
on the idea that low-income consumers would save less in lower per-minute long-distance rates 
caused by implementation of the SLC than the amount of the SLC they would pay.  As access 
charges were further reformed and SLCs were increased, the amount of the support payment for 
each eligible low-income consumer was increased.  The same amount of the support was made 
available to low-income consumers who did not even subscribe to ILEC services and thus were 
not assessed a SLC.  In its recent Lifeline reform decision, the FCC recognized that most Lifeline 
customers subscribe to wireless services, which do not charge SLCs, and changed the calculation 
of the Lifeline benefit for each household from one based on the legacy ILEC SLC charge to an 
equivalent flat dollar amount. 
 

Today the Lifeline program almost entirely supports provisions of wireless service, 
particularly prepaid wireless service.  Yet all providers classified as ETCs are required to 
participate.  This imposes significant costs on such providers relating to structuring billing 
systems, complying with the FCC’s accounting and auditing requirements, and, in most 
instances, determining and identifying eligibility of consumers for the program.  This last 
element is unique among federal programs that subsidize the provision of goods or services to 
low-income consumers.  It is costly for providers to perform this function and invades the 
privacy of their customers, who are forced to share very private income and benefit information 
with a private sector entity for this one narrow purpose. 
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 In updating the Act, the evolution of the low-income support program in light of 
changing technologies and these other considerations warrant the Committee's attention.  
Congress should determine first which services should be supported to fulfill the mandate in the 
statute.  It should then determine the level of support for rates for those services that significantly 
increase penetration among low-income consumers and that can be accommodated within a 
reasonably-sized fund.  Next, it should develop a system of determining and verifying eligibility 
among consumers that can be administered by federal and/or state governments.  (This, for 
example, is the method long used by the Low-Income Home Energy Assistance Program, or 
LIHEAP.)  Finally, and more generally, Congress should consider how to ensure that low-
income consumers have a sufficient number of carrier options to meet their needs without 
necessarily mandating costly participation by every legacy provider, particularly when low-
income beneficiaries of the Lifeline program appear to be “voting with their feet” in record 
numbers and walking away from those legacy providers. 
 
UNIVERSAL SERVICE CONTRIBUTIONS 

 
A fair and equitable system of funding universal service is important to accomplishing 

universal service goals.  The communications ecosystem has undergone extensive changes and 
the current universal service contribution system has not kept pace.  A system must be developed 
that can ensure stable and equitable universal service funding into the future.  The optimal result 
of such a process would be a clear, consistent, simple approach that could be easily administered 
by all contributors. 
 
 Any update to the USF contribution system should include practical and easily 
implemented fixes to the current approach.  Regardless of which products and services are 
assessed, and whether Congress (or the FCC) chooses to undertake short-term solutions or 
comprehensive reform, four principles should guide changes to USF contributions: 
 

1. The contribution base should be stable and predictable. 
 

2. All providers should contribute in a competitively and technologically neutral manner.  
Provider discretion should be minimized. 
 

3. Consumer impacts should be equitably distributed consistent with the public interest 
benefits of universal service. 
 

4. Administrative efficiency should be maximized. 
 
 The threshold question that must be answered in order to begin construction of a fair and 
stable universal service contribution system is the determination of who should contribute – or 
more properly, which providers of products or services should contribute to universal service 
funding?  Once the answer to that question is decided, it will be much simpler to construct a 
workable methodology for collecting contributions. 
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 Now that the high-cost and E-rate funds support broadband services, it is appropriate to 
examine whether to extend the contribution obligation to broadband as well.  But that 
examination should be broader than assessing the current contributors to universal service; it 
must seriously examine including more participants from the broadband ecosystem, whether that 
obligation is assessed on a direct or indirect basis, and include an appropriate transition to a more 
broadband-oriented universal service contribution plan. 
 
 When considering changes to the universal service contribution methodology, Congress 
should address the following questions: 
 

1. Are the beneficiaries of a universal broadband network principally residential end users, 
or do they include edge providers whose business plans ultimately depend on ubiquitous 
broadband, as well as the network investment needed to accommodate bandwidth-hungry 
services to and from residential end users?  Are the beneficiaries also manufacturers and 
distributors of devices that connect to the broadband network and will ultimately 
comprise the “Internet of Things?” 

 
2. Does the point-to-point justification for assessing network provider end users in the world 

of the legacy voice network still apply in the broadband world, which encompasses many 
services beyond point-to-point communications?  In the traditional voice network, the 
calling party benefits from the network connection of the called party, and vice versa.  In 
the broadband world, where services may be not only point-to-point, but point-to-
multipoint and many permutations in between, others than those traditionally thought of 
as end users may benefit. 
 

3. Do “vertical” edge providers mainly residing in the applications layer of the broadband 
ecosystem now have the same stake in network ubiquity as “horizontal” network-layer 
participants? 
 

4. Should functionally equivalent services delivered over different technologies be treated 
the same or continue to be treated differently for purposes of contributing to the USF?  
For example, if a voice conversation can be conducted over a traditional copper line 
telephone, and an identical voice conversation can be conducted via an over-the-top 
Internet application that also provides a video component, should the consumer of the 
former service be subject to paying USF fees while the consumer of the latter service is 
not? 
 

5. From a practical standpoint, how can participants in or beneficiaries of the broadband 
ecosystem, beyond network providers, be assessed directly or indirectly? 
 

 More broadly, in light of the universal service policy that Congress has long cherished, as 
well as the demands being placed on the program in terms of both rural infrastructure needs and 
broader goals that the Nation has long pursued, Congress should consider whether the USF is 
sustainable using the current contribution methodology and sources.  It seems mathematically 
impossible to expect that a smaller and smaller portion of the public – and mostly the urban and 
suburban public, at that – will pay a higher and higher percentage of their monthly “telephone” 
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bills to fund a program that by and large benefits a smaller and smaller portion of the Nation’s 
residents who cost more and more to reach with the newest and most advanced technologies.  
Such a system is destined to collapse under its own weight. 
 
CONCLUSION 

 

 USTelecom has supported and continues to support a statutory framework that enables a 
practicable, efficient, and effective universal service policy.  While the current statute has not 
been an obstacle to the FCC’s development of high-cost universal service programs supporting 
broadband for rate-of-return and price cap ILECs, mobile carriers, and others who will be offered 
the opportunity to participate in the high-cost universal service funds, an update in the law could 
provide helpful clarifications and streamlining in some areas.  Similarly, the Lifeline program 
providing support for low-income Americans is a worthy program that should be retained, but its 
details have not been adequately rethought in light of the enormous technological and 
marketplace changes that have occurred since enactment of the 1996 Act.  An update of the 
statute would provide an opportunity for improvements there too.  Finally, the philosophy and 
principles underlying USF contributions, and the methodology and sources for USF assessments, 
must be completely revisited with an eye toward Congress’s expectations of what the universal 
service program can realistically be expected to accomplish. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Response to Committee White Paper 

The Utilities Telecom Council (UTC)1 hereby responds to the House Energy and Commerce 
Committee White Paper #5, “Universal Service Policy and the Role of the Federal Communications 
Commission”.  UTC believes that there are several issues related to the Universal Service Fund that the 
Committee should be considering as part of the Communications Act update.   

Utilities, including particularly municipal and cooperatively organized utilities, are answering 
their customers’ demands for robust, affordable and reliable broadband services to unserved and 
underserved rural areas and communities.  While there are many utilities that are deploying networks and 
offering service,2 access to federal funding through the Connect America Fund (CAF) could enable more 
utilities to provide broadband service to unserved areas.   

Currently, price cap carriers are given a right of first refusal for access to model-based support 
from the Connect America Fund for a term of five years. As a practical matter, this prevents competitive 
entry by other providers, who may not be able to afford to deploy networks in these areas without access 
to CAF funding.    

The Commission is currently proposing to remove areas from the right of first refusal for price 
cap carriers, if a formal proposal is submitted by a competitor to provide a rural broadband experiment in 
those areas.3  This proposal holds the potential to open up these areas to competitive bids as part of a 
reverse auction for access to CAF Phase II funding to provide broadband services.   

While this is good news for utilities that would otherwise be prevented from accessing CAF 
Phase II funding, it is even better news for consumers in unserved areas who will now benefit from 
competition from entities like utilities who can provide broadband services that are more robust, 
affordable, and reliable than the services that would be offered by price cap carriers.  Competition from 
utilities will promote rural broadband access because utilities have extensive resources that can be 
leveraged to provide broadband services, utilities already are located in rural areas and are committed to 
providing service across their entire service areas, and they design, construct and maintain 

                                                           
1 Established in 1948 and based in Washington, DC, UTC is the international association for the telecom and 
information technology interests of electric, gas and water utilities and other critical infrastructure industries (CII).  
UTC’s members use communications in support of the safe, reliable and secure delivery of essential energy and 
water services to the public at large.  Some of UTC’s members also provide communications including broadband 
services to rural areas.  Finally, UTC’s members also help others provide these services by offering wireless 
collocation and wholesale fiber optic services, as well as access to pole attachments.  As such, UTC advocates for 
policies that promote access to spectrum by utilities and other CII, as well as for policies that promote the ability of 
utilities and CII to provide communications, including broadband services, and wireless collocation and wholesale 
fiber services.    
 
2 For example, Co-Mo Electric Cooperative in Tipton, Missouri is offering 1 gigabit per second (Gbps) Internet 
services for less than $100/month, as well as triple-play telephone and television services, to sparsely populated 
areas, where customer density in some places is less than 6 customers per line mile.  See http://co-mo.net/Co-
Mo_Connect/HomePage.html.  
 
3 Connect America Fund, Report and Order, Declaratory Ruling, Order, Memorandum Opinion and Order, Seventh 
Order on Reconsideration, and Further Notice of Proposed Rulemaking, WC Docket No. 10-90 at ¶220 (rel. June 
10, 2014).  

http://co-mo.net/Co-Mo_Connect/HomePage.html
http://co-mo.net/Co-Mo_Connect/HomePage.html


communications networks to remain reliable, secure and resilient even when commercial communications 
networks are damaged and inoperable after hurricanes and other emergencies.   

UTC urges Congress to promote competition from utilities and others to provide broadband 
access in unserved areas by enabling them to access CAF funding in these unserved areas.   With that as 
backdrop, UTC offers the following responses to the questions that the House Energy and Commerce has 
posed in its whitepaper on Universal Service. 

 
Questions for Stakeholder Comment  

 
1. How should Congress define the goals of the Universal Service Fund? Should Congress alter 

or eliminate any of the six statutory principles, codify either of the principles adopted by the 
FCC, or add any new principles in response to changes in technology and consumer 
behavior?  

UTC believes that Congress should recommit to the principles upon which the Universal Service 
Fund is founded and apply these principles to broadband as well as telecommunications services.  As 
broadband becomes increasingly important for creating economic opportunities in rural areas, as well 
as promoting education and health and safety, it is critical that the Universal Service Fund support 
broadband access to rural unserved areas for all Americans.  Consistent with these principles, 
broadband in rural areas should be reasonably comparable in quality and price to broadband services 
in urban areas.   

To its credit, the Commission is proposing to increase the minimum broadband speeds, so that 
consumers in unserved areas will have access to broadband services that are reasonably comparable 
to broadband services that are available in urban areas.  UTC supports the Commission’s efforts to 
bring faster broadband to unserved areas, and it believes that more robust networks can be cost-
effectively deployed in unserved areas.  Utilities are already providing robust broadband services to 
rural areas using fiber optic networks, and these services are being offered at prices that are 
reasonably comparable with those in urban areas.   

As such, Congress should support the efforts of the Commission to bring faster broadband to rural 
areas, and it should enable utilities to help provide these services because utilities have the resources, 
the capability and the commitment to their communities to provide robust, affordable and reliable 
services.    

2. Universal service was created to fund build-out in areas incapable of economically 
supporting network investment. How should our policies address the existence of multiple 
privately funded networks in many parts of the country that currently receive support? 

Congress should continue to provide funding in areas that are served by subsidized providers.  
Currently, areas that are served by unsubsidized providers are ineligible for funding to provide 
broadband services, but the Commission is considering also excluding areas from funding if they are 
served by a subsidized provider.   



UTC is concerned that if areas are excluded from funding because they are served by subsidized 
providers that many consumers will be unable to access broadband services in those areas for the 
foreseeable future.  That is because a subsidized provider may only serve a small percentage of an 
area, leaving the rest of the area unserved – and yet the entire area would be treated as “served” and 
hence excluded from further funding to promote broadband access.  This is a real problem.  Many 
parts of the country are only partially served, and price cap carriers that serve these areas are mainly 
serving densely populated parts of these areas.  Moreover, they are tending to accept CAF funding to 
build out to the edge of their existing networks to provide service to “underserved” areas, rather than 
unserved areas.  Hence, cutting off funding in areas that are served by subsidized providers would 
perpetuate the practice by the price cap carriers of bypassing high-cost customers in these areas and 
only serving customers in densely populated “underserved” areas.  

As such, Congress should recommit to the principles that broadband should be available to all 
Americans and that the services should reasonably comparable in terms of quality and price to the 
broadband services that are available in urban areas.   

3. What is the appropriate role of states and state commissions with respect to universal service 
policy?  

UTC believes that states and state commissions should continue to serve an important role in the 
universal service fund.  In that regard, the Commission requires that broadband service providers 
should obtain “eligible telecommunications carrier” certification from the states in order to be 
eligible to receive funding for broadband under the Connect America Fund – but, the Commission 
allows broadband service providers to obtain ETC certification after they have been notified that they 
are being awarded funding rather than as a precondition for applying for CAF funding.  UTC 
supports this approach, which recognizes the role that states serve but which also streamlines the 
process and enables entities like utilities to more easily obtain access to CAF and obtain ETC 
certification after an award of funding is made.  

As such, Congress should support innovative approaches for continuing the important role of the 
states and state commissions in universal service policy in a way that removes barriers to entry in the 
broadband market by utilities and others.   

4. What is the appropriate role of the Federal-State Joint Board on Universal Service in a 
broadband, IP-enabled, largely interstate world? What is the appropriate role of related joint 
boards, such as the Federal-State Joint Board on Separations or the Federal-State Conference 
on Advanced Services?  

UTC believes that the Federal-State Joint Board has an appropriate role in a broadband, IP-enabled, 
largely interstate world.  Specifically, the Board could help to ensure that services continue to meet 
standards for quality and reliability and that all consumers are able to access these services.  
Otherwise, enduring values such as public safety, national security, competition and access may be 
compromised as the IP-transition occurs.    

5. The Universal Service Fund is one of several federal programs that support buildout of 
communications facilities. Are current programs at other federal agencies, like the National 
Telecommunications and Information Administration (which oversaw the Broadband 



Technology Opportunities Program) or the Rural Utility Service (which oversees lending 
programs and oversaw the Broadband Initiatives Program) necessary? 

UTC supports the Rural Utilities Service, which provides loans for rural broadband to many utilities, 
particularly electric cooperatives.  These loans help to make it possible for utilities to economically 
serve unserved areas – and should be maintained and expanded.  While loans help to support rural 
broadband access by utilities, grants would help to further promote broadband access by utilities in 
unserved areas. 

As such, Congress should continue to support the RUS broadband loan program, and it should 
expand its authority to be able to offer grants, as well as loans. 

6. How can we ensure that the Universal Service Fund is sufficiently funded to meet its stated goals 
without growing the fund beyond fiscally responsible levels of spending?  
 
The Commission is currently considering reforms to the Universal Service Fund that are designed to 
ensure that it is sufficiently funded to meet its goals without increasing the size of the Fund.  These efforts 
are ongoing.   
 
Congress should monitor the efforts of the Commission to ensure that the USF is sufficiently funded 
going forward.  UTC recognizes that reforms are needed to ensure that funding is allocated efficiently, but 
it is concerned that reforms may reduce funding in unserved areas, thereby preventing them being served 
with robust, affordable and reliable broadband services.  
 

6. Are all of the funds and mechanisms of the current Universal Service Fund necessary in the 
modern communications marketplace?  

UTC believes that the funds and mechanisms of the current Universal Service Fund remain necessary 
to ensure access to robust, affordable and reliable broadband services.  As networks increasingly 
migrate towards broadband services, it is important that the USF increasingly support access to 
broadband services. 

8. In lieu of the current support mechanisms, could any of the programs be better managed or made 
more efficient by conversion to:  
a. A state block grant program;  
b. A consumer-focused voucher program;  
c. A technology-neutral reverse auction; or,  
d. Any other mechanism.  
 
UTC supports the use of technology-neutral reverse auctions to promote rural broadband access.  
In this regard, the selection criteria for the reverse auctions should provide preferences for 
technologies that provide higher speeds and more reliable services, which are also reasonably 
comparable in price to similar services in urban areas.  The reverse auction should not result in a 
process that simply accepts the lowest bid, and leaves rural areas with only access to minimal 
speeds and unreliable service. 
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MODERNIZING THE COMMUNICATIONS ACT: 

UNIVERSAL SERVICE POLICY AND THE ROLE OF THE FCC 

Verizon welcomes this opportunity to provide comment on the fifth in a series of white 

papers regarding the efforts by the Committee on Energy and Commerce to modernize the laws 

governing the communications and technology sectors.  As the Committee recognizes, the last 

several years have seen “rapid change in communications technologies” and “shifts in consumer 

preferences” that have had a significant “impact on competition” in the communications 

ecosystem.  Universal service policy should reflect the changed marketplace.  For its part, the 

Federal Communications Commission (“FCC”) also has been tracking these developments and 

has begun reforming the universal service program  to bring it in step with the marketplace by 

making subsidies explicit and subsidizing broadband in a way that does not affect competition.   

I. A Narrowly Focused Universal Service Program Fulfills Needs in Targeted 

Circumstances.   

With changes in technology and consumer preferences and a rise in intermodal 

competition, Americans in virtually every part of the country today are able to connect and 

communicate in a variety of ways via a host of different providers.  Even in rural areas, 

consumers typically can choose from multiple voice and broadband providers, including many 

that are providing service without universal service subsidies.  Moreover, new technologies – 

including wireless and satellite – have expanded the options for serving customers in areas that 

were costly to serve using wireline technologies.  Due to the increased competition in the 
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marketplace and the expansion of choices for service, there are fewer instances in which 

universal service subsidies are necessary and fewer instances in which providers must shoulder 

associated regulatory obligations.    

But there may still be discrete, isolated areas or some consumers who would not have 

service in the absence of subsidies.  Therefore, using federal subsidies to achieve universal 

service principles may still be appropriate in certain targeted circumstances.  For instance, 

subsidies may still be necessary in circumstances where the cost to deploy service is 

prohibitively expensive or where consumers or other public service institutions need assistance 

in obtaining service.  In general, however, the Universal Service Fund should function as a 

backstop, only in cases where there is clear evidence that services are not available or affordable.     

In addition, the Committee correctly observes that there are several other federal 

programs that support buildout of communications facilities.  Other federal agencies – like the 

National Telecommunications and Information Administration (which oversaw the Broadband 

Technology Opportunities Program) and the Rural Utility Service (which oversees lending 

programs and oversaw the Broadband Initiatives Program) – already provide funding for 

communications projects in various areas.  The universal service program therefore should only 

be used to fill in gaps in places where these other federal programs do not already satisfy needs.   

II. Universal Service Funding Should Be Provided in a Rational, Thoughtful Manner. 

Universal service funding must be provided in a thoughtful and efficient manner – 

particularly since the cost of that funding ultimately is paid for by contributions from consumers 

and businesses.  In particular, government funding to promote further buildout is appropriate 

only if there is no unsubsidized competitor already in place providing the desired service and no 

unsubsidized competitor plans to fill that need in future as part of its business case.  Moreover, 



 

Page | 3  

 

funding should go only to one provider in a particular area – thereby maximizing the funding 

available to other areas where no provider exists.  To maximize efficiency, the universal service 

program should rely on competitive processes (e.g., competitive bidding) to the greatest extent 

possible to select the provider that will receive universal service subsidies. 

Universal service obligations should not be imposed on providers.  The provision of 

universal service in high cost areas involves significant construction costs and operating and 

maintenance expenses.  Universal service obligations also carry significant administrative costs; 

for example, providers bear the costs associated with processing Lifeline applications and 

conducting annual recertification.  Consequently, only those providers that choose to participate 

in federal universal service programs, in exchange for the provision of sufficient support, should 

bear universal service obligations.    

III. Universal Service Policy Is Already on the Right Course. 

The FCC already has recognized many of these policy concerns and, in 2011, adopted its 

Universal Service Fund/Intercarrier Compensation Transformation Order (“USF/ICC 

Transformation Order”) to address these and other changes that have occurred in the 

marketplace.1  The USF/ICC Transformation Order fundamentally overhauled the universal 

service program, modernizing the ways in which providers receive funding in several important 

respects.   

Chief among the order’s reforms was washing away much of the implicit subsidy 

framework that existed under legacy telephone systems and legacy regulation.  The USF/ICC 
                                                           
1
  See Connect America Fund; A National Broadband Plan for Our Future; Establishing Just and 

Reasonable Rates for Local Exchange Carriers; High-Cost Universal Service Support; Developing a 
Unified Intercarrier Compensation Regime; Federal-State Joint Board on Universal Service; Lifeline and 
Link-Up; Universal Service Reform – Mobility Fund; WC Docket Nos. 10-90, 07-135, 05-337, 03-109, 
CC Docket Nos. 01-92, 96-45, GN Docket No. 09-51, WT Docket No. 10-208, Report and Order and 
Further Notice of Proposed Rulemaking, 26 FCC Rcd 17663 (2011) (“USF/ICC Transformation Order”). 
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Transformation Order instead implemented an explicit subsidy framework, under which the 

nature, extent and source of subsidies are clear – reducing many of the inefficiencies and 

competitive distortions that existed under the old framework.  Key to that approach was a 

companion reduction in regulated carrier-to-carrier traffic rates (i.e., “intercarrier compensation”) 

that served, historically, as a source of implicit subsidies that created myriad inefficiencies and 

arbitrage opportunities.  Going forward, any future universal service subsidies likewise should be 

explicit in order to promote transparency and create the proper market incentives.   

The USF/ICC Transformation Order and subsequent FCC proceedings also have 

addressed the appropriate circumstances in which government funding should be provided to 

subsidize the buildout and provisioning of services.  Consistent with the discussion above, the 

FCC generally has made Connect America Fund (“CAF”) funding available in those unserved 

areas where there is not already a business case to make those services available without subsidy.  

Similarly, the FCC has sought comment on various reforms linking universal service funding to 

corresponding regulatory obligations – and eliminating such obligations for those providers that 

do not receive such funding.   

CONCLUSION 

Verizon generally supports the current direction that the FCC has taken with respect to 

universal service policy, and looks forward to working with the Committee as it continues to 

update communications law and policy for the modern era.  
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Response of WTA – Advocates for Rural Broadband 

and the Washington Independent Telecommunications Association   

to the House Energy and Commerce Committee’s White Paper on 

 Universal Service Policy and the Role of the Federal Communications Commission 

 
September 19, 2014 

 
 

In its White Paper on Universal Service Policy and the Role of the Federal Communications 

Commission, the House Energy and Commerce Committee (Committee) requests public 

comment on several issues regarding universal service policy for the modern communications 

ecosystem and the federal and state roles in maintaining and advancing universal service. 

 

WTA – Advocates for Rural Broadband (WTA) is a national trade association representing more 

than 250 small rural telecommunications providers that serve some of the United States’ most 

remote, difficult and expensive-to-reach areas and are providers of last resort to those residing 

there.  Most WTA members serve fewer than 3,000 access lines in the aggregate and fewer than 

500 access lines per exchange.  Whereas WTA members were predominately providers of 

traditional voice services over copper networks during the early 1990’s when the 

Telecommunications Act of 1996 was being debated and enacted, they have now evolved 

substantially down the path toward the provision of increasingly higher-capacity broadband data, 

video and voice services over hybrid fiber/copper networks.  They are also in the midst of 

converting from Time Division Multiplexing (TDM) to Internet Protocol (IP) technology.  The 

Washington Independent Telecommunications Association represents independent RLECs 

throughout the state of Washington. 

 

In its response to the Committee’s initial White Paper on Modernizing the Communications Act, 

WTA emphasized that the Committee should keep in mind the following three key points: (1) 

while the communications industry and technology have changed over the decades, many of the 
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principles underlying current law remain sound; (2) rural areas of our country served by WTA’s 

members have different market dynamics than more suburban and urban areas and continue to 

need regulatory structures tailored to these unique circumstances; and (3) federal universal 

service policies for areas served by rural local exchange carriers (RLECs) have helped to ensure 

that consumers living in high-cost rural areas receive services reasonably comparable in quality 

and price to those provided in more densely populated areas.   WTA reiterates the validity and 

importance of these three principles. 

 

Statement of WTA Position on Universal Service Policy 

 

Since the passage of the Telecommunications Act of 1996, a host of major changes have taken 

place in the telecommunications industry, including the growth of the Internet, website 

marketing, blogs, social media, smart phones and video streaming.  Yet, Section 254 continues to 

provide a remarkably relevant and up-to-date framework for universal service policy.  This is in 

large part because the public network continues to require investment in a capital-intensive 

infrastructure of increasingly fiber optic trunks and lines, plus radio towers and transmitters, as it 

develops from the Public Switched Telecommunications Network (PSTN) into the Public 

Broadband Network.  In other words, both the critical importance of infrastructure investment 

and the basic trunk/line/tower network structure have remained similar since 1996, whereas the 

mass of the observed changes have been comprised of an explosion of new applications and 

services provided over the underlying network. 

 

The Section 254(b) principles of quality services, affordable rates, access to advanced services, 

reasonably comparable services and rates in urban and rural areas, and specific, predictable and 

sufficient universal service support mechanisms remain equally relevant and critical for the 

emerging Public Broadband Network as they were for the PSTN.  Section 254(c) wisely defined 

“universal service” as an “evolving level of telecommunications services” that the Federal-State 

Joint Board on Universal Service (Joint Board) and Federal Communications Commission (FCC) 

could periodically review and redefine for purposes of their eligibility for support by federal 

universal service support mechanisms.  Section 254(d) equally wisely avoided the uncertainties 

and political conflicts of the federal budget process and continued to fund federal universal 

service support mechanisms via equitable and nondiscriminatory contributions from carriers and 

customers that enjoy the network effect benefits of being able to communicate with virtually all 

other Americans.  Finally, Section 254(e) required recipients of federal universal service support 
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to be scrutinized and approved as eligible telecommunications carriers by their state commission 

or the FCC and mandated that such support be used only for the provisioning, maintenance and 

upgrading of facilities and services for which the support was intended. 

 

WTA and its members have disagreed with the FCC’s interpretation and implementation of some 

of the provisions of Section 254.  However, the existing wording of Section 254 continues to 

address the basic universal service issues – particularly, the need to provide carriers with 

effective and appropriate incentives to invest in the necessary fundamental network 

infrastructure – in 2014 as well as it did in 1996.  Rather than revising Section 254, Congress 

should exercise its oversight authority to compel the FCC to implement and administer Section 

254 so as to provide the statutorily mandated stability and certainty (that is, the Section 254(b)(5) 

and 254(e) “specific, predictable and sufficient” support mechanisms) that are essential to 

encourage and enable carriers to make the 10, 20 and 30-year infrastructure investments 

(including obtaining and repaying associated loans) needed to extend and upgrade their networks 

to provide an evolving level of universal service to their customers. 

       

Responses to the Committee’s Specific Questions 

 

1. How should Congress define the goals of the Universal Service Fund?  Should Congress 
alter or eliminate any of the six statutory principles, codify either of the principles adopted 
by the FCC, or add any new principles in response to changes in technology and consumer 
behavior? 

 

Congress did an excellent job in the 1996 Act of defining the relevant, long-term goals of the 

Universal Service Fund (USF) in the six statutory principles of Section 254(b).  In light of the 

critical and continuing importance of infrastructure investment in achieving the desired 

ubiquitous national public network (initially voice, and now increasingly broadband), it is very 

difficult to conceive of any more enduring or effective principles than the quality services, 

affordable rates, access to advanced services, reasonably comparable services and rates in urban 

and rural areas, and specific, predictable and sufficient universal service support mechanism 

principles adopted in Section 254(b). 

 

The additional principles adopted by the FCC have been somewhat less successful in achieving 

USF goals.  While not objectionable per se, the FCC’s “competitive neutrality” principle has 

often served to reduce the quality of supported services to the lesser standards capable of being 

met by wireless services and was the basis for the now discredited program of providing multiple 
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wireless carriers in many markets with “identical support” based upon the higher costs of 

wireline carriers of last resort (CoLR).  WTA’s position has long been that wireline and wireless 

are complementary (rather than equivalent or competitive) services and that they are used in 

tandem by a majority of Americans for diverse purposes.1  Therefore, wireline and wireless 

services should both be supported via separate USF mechanisms so that residents of rural and 

other high-cost areas have access to wireline and wireless services reasonably comparable to 

those available in urban areas.  WTA also notes that wireline networks are essential to provide 

backhaul for wireless networks and to carry the high-capacity voice, data and video traffic that 

would otherwise produce disruptive congestion on wireless networks. 

 

Similarly, by imposing broadband build-out requirements upon a universal service system that 

continues to explicitly support only voice services, the FCC’s recent “support for advanced 

services” principle constitutes an awkward alternative to the much more straightforward 

approach of using the Section 254(c) process to designate broadband transmission services as 

supported services.  While political considerations regarding “regulation of the Internet” are 

responsible in large part for the FCC’s approach, a less convoluted alternative would have been 

to make the Section 254(c) designation of broadband transmission service (that is, the common 

carrier broadband telecommunications component included in broadband service rather than the 

retail broadband service sold to consumers) as a supported telecommunications service and use 

the Section 10 forbearance process to eliminate any unnecessary Title II regulation of specific 

broadband services where warranted.        

 
2. Universal service was created to fund buildout in areas incapable of economically 
supporting network investment.  How should our policies address the existence of multiple 
privately funded networks in many parts of the country that currently receive support? 

 

Virtually none of the rural areas served by WTA members have truly competitive service 

providers that serve the entire RLEC service area; provide relatively equivalent services, service 

quality and prices; or otherwise fulfill the CoLR roles that have long and successfully been borne 

by RLECs. 

 

For example, most WTA member companies do not have a bona fide cable competitor offering 

comparable voice and broadband services; and virtually none have such a competitor that offers 

service throughout its entire rural service area.  In many areas where there is purported cable 

                                                                    
1 CDC, Wireless Substitution: Early Release of Estimates From the National Health Interview Survey, July-
December 2013. http://www.cdc.gov/nchs/data/nhis/earlyrelease/wireless201407.pdf 
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competition, the alleged “competitor” is the RLEC’s own affiliated cable television (CATV) or 

Internet Protocol television (IPTV) service.  In addition, another significant group of WTA 

member service areas contain small, locally owned CATV systems that have limited channel 

capacity, that provide minimal or no voice or data services and that do not extend their services 

far (if at all) outside the town center.  Finally, the relatively few, large, multiple system CATV 

operators that serve WTA member areas virtually always limit their service to towns and other 

more densely populated areas and rarely ever extend their networks out into the much higher cost 

and more sparsely populated farm, ranch and mining areas surrounding these population centers. 

 

With respect to wireless networks, many WTA members report that the availability of 

unaffiliated wireless voice service in their rural areas is inconsistent outside of major towns and 

away from major highways and is not available at all in some towns and along some rural 

highways.  Wireless broadband coverage and service quality are also problematic in many rural 

high-cost areas.  FCC Chairman Tom Wheeler recently noted that even in cases where 

competition from mobile broadband services does exist, “today it seems clear that mobile 

broadband is just not a full substitute for fixed broadband, especially given mobile pricing levels 

and limited data allowances.”2 

 

Whereas some formerly rural areas have become more densely populated and suburbanized as 

urban areas have expanded to encompass them,3 the demographics of the vast majority of rural 

areas have not changed, and the basic problems continue to be sparse populations, rugged terrain, 

long distances between customers and high per-customer costs.  WTA members and other 

RLECs continue to be the only entities that have demonstrated a sustained, long-term 

commitment to accept responsibility as CoLRs to invest in, construct and maintain the networks 

needed to serve these high-cost rural areas. 

 

The FCC is currently developing rules and procedures to limit the provision of federal universal 

service support in areas where there are one or more “unsubsidized competitors.”  With respect 

to RLEC service areas, if these rules are properly crafted and implemented, they will affect only 

recently suburbanized areas where CATV or other wireline competitors offer equivalent services 

throughout the entire RLEC study area.  In contrast, if these rules allow competitors to cherry 

                                                                    
2 Wheeler, Tom. "The Facts and Future of Broadband Competition." 1776, Washington, D.C., 9 Sept. 2014. 
http://www.fcc.gov/document/chairman-remarks-facts-and-future-broadband-competition 
3 Whether or not these newly suburban areas attract one or more competing networks, the increased economies of 
scale and lower per-customer costs resulting from their population growth will soon render these areas ineligible for 
high-cost support. 
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pick population centers and neglect outlying areas in the RLEC service territory, the resulting 

reductions of federal universal service support in such population centers will be counteracted by 

much higher costs and support in the outlying areas and/or substantial reductions of investment 

and service in those outlying areas.  The Committee should monitor the FCC’s “unsubsidized 

competitor” rulemaking and make certain that it provides the requisite incentives and support for 

continued rural network infrastructure investment.  

 
3. What is the appropriate role of states and state commissions with respect to universal 
service policy?  
 

The states and state commissions possess the major advantage of proximity to their various 

regions, communities and residents.  They are in a much better position than the FCC to discern 

and monitor the interests and service needs of their various regions and constituencies and the 

reasonableness and appropriate costs of various alternatives for meeting them.  At the same time, 

the former system of allowing state commissions to designate multiple competitive eligible 

telecommunications carriers (CETCs) to receive federal “identical support” led to waste and 

inefficiencies as some state commissions designated as many as 8 or 10 or 12 CETCs in various 

rural study areas. 

 

Some states have established state universal service funds of various sizes, while other states 

have not.  State universal service funding is likely to become more complicated in the future as 

the role of jointly federal and state regulated voice services decreases and the role of broadband 

services over which the FCC has claimed virtually exclusive regulatory jurisdiction increases.  

However, broadband service is so important to the economic, educational, medical, 

governmental and social well-being of their residents that states should have a substantial interest 

in funding broadband infrastructure whether or not they have telecommunications regulatory 

authority over various broadband services. 

 

WTA suggests that Congress examine ways to create incentives for state governments to become 

more proactive in providing universal service funding for broadband infrastructure deployments 

and upgrades in their high-cost areas.  One possible approach would be to review the status and 

effectiveness of current federal-state regulatory jurisdiction over broadband services and perhaps 

confer greater regulatory jurisdiction over broadband services upon states with state universal 

service funds that support broadband infrastructure and services. 
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4. What is the appropriate role of the Federal-State Joint Board on Universal Service in a 
broadband, IP-enabled, largely interstate world?  What is the appropriate role of related 
joint boards, such as the Federal-State Joint Board on Separations or the Federal-State 
Conference on Advanced Services? 

 

The Joint Board has express statutory authority under Section 254(c) of the Communications Act 

to recommend changes in the services supported by federal universal service support 

mechanisms.  The Joint Board has long provided a valuable opportunity for federal and state 

regulators to discuss and debate universal service policies from a variety of different perspectives 

and to devise potential regulatory solutions that have a broader base of support throughout the 

country.  Whereas the FCC has the discretion to adopt Recommended Decisions of the Joint 

Board in whole or part or to reject them, these Recommended Decisions have proven over the 

years to be an effective way to ensure both that universal service issues receive comprehensive 

consideration from a large and diverse base of interested parties and that the solutions presented 

for ultimate FCC consideration have been reviewed and tested by a varied group of federal, 

regional and state regulators, industry participants and consumer advocates. 

     

5. The Universal Service Fund is one of several federal programs that support buildout of 
communications facilities.  Are current programs at other federal agencies, like the 
National Telecommunications and Information Administration (which oversaw the 
Broadband Technology Opportunities Program) or the Rural Utilities Service (which 
oversees lending programs and oversaw the Broadband Initiatives Program) necessary? 

 

Rural Utilities Service (RUS) loans have long been essential for RLEC network infrastructure 

deployment and upgrade projects.  Whereas federal universal service support helps RLECs to 

recover, after the fact, the depreciation, maintenance and operating expenses that enable them to 

repay their outstanding construction loans and provide ongoing services, it is RUS construction 

loans that have enabled many RLECs to accumulate the large up-front sums they need to 

undertake substantial infrastructure deployment and upgrade projects -- that is, to purchase 

network equipment and to hire the contractors to construct and install it.   Given that major 

RLEC infrastructure investments remain necessary to extend and upgrade the Public Broadband 

Network, the RUS loan programs remain essential during the foreseeable future to facilitate and 

implement these investments. 

 

As the Committee is well aware, the National Telecommunications and Information 

Administration’s (NTIA’s) Broadband Technology Opportunities Program (BTOP) and the 

RUS’s Broadband Initiatives Program (BIP) were limited, one-time grant-loan programs that 
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were part of the 2009 American Recovery and Reinvestment Act.  These grant-loan programs 

helped their recipients to deploy broadband infrastructure, and many WTA members would be 

interested in future broadband grant-loan programs that the Congress might adopt.  However, 

unless and until BTOP/BIP or similar grant-loan programs are established on a recurring and 

predictable basis, such programs will not provide the long-term, comprehensive infrastructure 

investment incentives and capabilities that the RUS loan programs have produced. 

 

6. How can we ensure that the Universal Service Fund is sufficiently funded to meet its 
stated goals without growing the fund beyond fiscally responsible levels of spending? 
 

As the FCC noted in its National Broadband Plan, the Public Broadband Network “is the great 

infrastructure construction project of the early 21st Century.”4  Like the earlier canals, roads, 

railroads, telegraph and telephone networks and interstate highways that both enabled the United 

States to expand across the continent and brought its people closer together, the extension and 

upgrading of this network to meet present and future broadband service needs will cost 

significant amounts of public and private dollars and be well worth the investment. 

 

Given the critical importance of a nationwide broadband network able to meet the increasing 

capacity and speed needs of American businesses and households, sufficient support for the 

required network infrastructure investments and service improvements should be near the top of 

federal budgetary priorities.  This does not mean that fiscal caution should be forsaken, but 

budgets should be based on reasonable end goals and objectives rather than arbitrary numbers 

that are never reassessed.  At a minimum, support levels need to be adjusted for inflation over 

time.  Readily scalable wireline broadband networks and complementary wireless broadband 

networks in rural areas can increase federal, state and local tax revenues by enabling the creation 

and growth of new businesses and increasing job opportunities and wages while simultaneously 

decreasing private and public costs of education, health care and government services.  These 

direct benefits should be considered by policymakers when deciding whether to distribute an 

additional USF support above the current budget targets to increase the pace of broadband 

extensions and upgrades in rural areas. 

 

To ensure sufficient funds are available, it is important that federal policymakers reform how 

USF contributions are collected.  The nation’s history with major infrastructure initiatives (e.g., 

                                                                    
4 Federal Communications Commission, Connecting America: The National Broadband Plan, at 3 (Mar. 16, 2010), 
http://www.broadband.gov/download-plan/ 
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the Interstate Highway System) demonstrates that, as a country, we have the vision and ability to 

design, build and pay for the facilities and tools necessary to open new markets and drive 

economic growth and job creation.  A properly structured infrastructure funding program, with a 

fair and equitable system of USF contributions, will lead to increased economic growth, job 

creation and consumer benefits.  Given that the wireline long distance toll service that previously 

provided a major portion of USF contributions is being superseded and reduced by other 

technologies and pricing plans, it is becoming more and more urgent to review the services and 

service providers that benefit from the public network.  Broadening the USF contribution base in 

a more equitable manner will mean not only more money will be available for network 

infrastructure investment and other endeavors, but also individual contributors will be subject to 

much lower contribution rates.5 

 

The FCC started down this path a few years ago with its April 30, 2012 USF Contributions 

Reform Further Notice of Proposed Rulemaking.  In this FNPRM, the FCC asked a number of 

questions about who should contribute, how contributions should be assessed, how the 

administration of the contributions system could be improved and how carriers should recover 

their contributions to the USF from their end-user consumers.  The FCC’s efforts in this area 

have stalled, and it would be appropriate for Congress to require the FCC to complete its USF 

contribution reforms by a specified deadline in 2015.  

     

7. Are all of the funds and mechanisms of the current Universal Service Fund necessary in 
the modern telecommunications marketplace?  

 

The current USF High Cost Fund mechanisms6 and their future revised versions or successors 

are essential to encourage and enable the basic network infrastructure investment needed to bring 

the telecommunications and broadband services available in urban areas to Rural America at 

reasonably comparable speeds and prices.  The High Cost Fund provides the investment 

incentives and cost recovery for the basic underlying networks in rural and other high-cost areas.  

These networks would not currently exist, and will not exist in the future, without predictable 

and sufficient High Cost Fund support.  While market forces will provide for the communication 

needs of the majority of the country, there will always be high-cost, rural areas where there is no 

business case to provide service.  Although current High Cost Fund mechanisms need some 
                                                                    
5 A more in depth examination of this subject can be found in WTA’s White Paper, Investing in Rural Broadband 
Infrastructure: The Critical Need for Universal Service Contribution Reform, found here: http://w-t-a.org/wp-
content/uploads/2014/08/USF-Contributions-2014-FINAL.pdf 
6 High Cost Loop Support, Interstate Common Line Support, Connection America Fund – Intercarrier Compensation 
Support and CAF Phase II Support 
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updating to take into account the transition from the PSTN to the emerging Public Broadband 

Network, the High Cost Fund itself remains the essential Universal Service Fund for the still 

numerous rural areas where the costs of constructing and operating the basic underling public 

network exceed the revenues that can be generated by the reasonably comparable rates that local 

residents can afford to pay. 

 

In the absence of the underlying network in rural and other high-cost areas, the other USF Funds 

would be greatly handicapped if useful at all.  The Schools and Libraries Program and the Rural 

Health Care Program would not be able to connect their supported facilities efficiently and 

inexpensively into local networks but rather would have to construct lengthy special purpose 

networks to reach rural schools, libraries and clinics.  Likewise, low-income individuals in high-

cost areas would not be able to obtain satisfactory service regardless of the amount of Lifeline 

Program support for which they qualified.  Accordingly, the High Cost Fund is the critically 

important USF program because it supports the underlying network upon which all of the other 

USF programs ride.   

 

8. In lieu of the current support mechanisms, could any of the programs be better managed 
or made more efficient by conversion to: 

a. A state block grant program; 
b. A consumer-focused voucher program; 
c. A technology-neutral reverse auction; or 
d. Any other mechanism. 
 

In the case of the High Cost Program – the USF program on which WTA members rely – the 

current High Cost support mechanisms would not be better managed or made more efficient by 

conversion to any of the listed alternatives.  While the current USF contribution mechanism 

clearly needs to be modernized and various changes to USF distribution mechanisms are being 

considered or implemented at the FCC, transitioning to an entirely new methodology will create 

needless disruptions and consequences.  

 

First, a state block grant program would suffer from a fatal disconnect between the power to 

distribute funds and the responsibility for raising them.  One of the problems with the previous 

state commission designations of multiple wireless CETCs to receive “identical support” in 

RLEC service areas was that some states appeared to look at the process primarily as a way to 

bring “free” federal money to their states without considering the ultimate impact upon the USF 

budget.  It is a fact of life that efficiency and accountability are increased and waste is reduced 
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when the same officials or agencies bear responsibility both for raising funds and distributing 

them. 

 

A consumer-focused voucher program would be a major disincentive to broadband infrastructure 

investment because it would destroy the predictability and sufficiency of USF support.  Given 

the likelihood that consumers would have the right to decide periodically (month-by-month or 

year-by-year) the carrier that would receive their voucher support, RLECs and other ETCs would 

be deprived of the stable USF revenue streams necessary to develop and fund their investment 

and business plans.  Put simply, unpredictable and fluctuating monthly or annual USF revenue 

streams are wholly incompatible with 20 to 30-year infrastructure investment projects.  The 

virtually certain result of a voucher program would be a cessation of broadband infrastructure 

expansion and upgrades in areas where carriers rely significantly upon USF revenue streams.    

 

In addition, the amounts of vouchers would be very difficult and politically controversial to 

determine.  If every eligible end user received a voucher in the same amount per month, such 

vouchers would constitute a windfall in lower-cost service areas and would be insufficient to 

sustain networks and services in higher-cost areas.  On the other hand, if end users in different 

service areas received vouchers in differing amounts, or if end users in the same service area 

received vouchers in differing amounts over time, both the FCC and Congress would be 

inundated by complaints that various constituents were not being treated equally or fairly.      

 

Finally, in regards to technology-neutral reverse auctions, while proponents claim that they can 

reduce USF support to “efficient” levels, they have yet to be tested over a sufficient period to 

determine their actual impacts and unforeseen consequences.  The prime concern is that some 

reverse auction participants will have substantial incentives to underbid in order to obtain USF 

support for the area.  This could lead to a race to the bottom, leaving rural residents with an 

unreliable and underfunded carrier that provides increasingly inferior and outmoded service.  In 

the alternative, Congress and the FCC may be inundated by requests from winning underbidders 

for waivers to relieve them from the consequences of their strategy and to significantly increase 

the amount of their actual USF support over the amount that they had bid (and likely in excess of 

the amounts that some of the losing reverse auction participants had bid).  While no one can 

predict the future with absolute certainty, history and human nature indicate a high probability 

that underbidding and gaming will be a substantial feature of reverse USF auctions.  They will be 

particularly harmful where an insubstantial and poorly funded underbidder is able to take the 
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USF support of the carrier that has long served an area and to drive that carrier away before it 

becomes apparent that the underbidder is not capable of providing quality and affordable service 

in the longer term.   

 
Conclusion 

 
 

WTA thanks the Committee for the opportunity to participate in its White Paper process.  It 

looks forward to continuing discussions with the Committee on telecommunications matters, 

particularly with regard to the legislative and oversight activities that are needed to enable 

WTA’s RLEC members to invest in the extended and upgraded broadband network 

infrastructure and to obtain the Internet Protocol interconnection arrangements that are required 

to permit their rural customers to participate in the rapidly emerging Public Broadband Network.  
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13865 Sunrise Valley Drive 

Herndon VA 20171 
September 19, 2014 
 
 
The Honorable Fred Upton 
Chairman 
Committee on Energy and Commerce 
House of Representatives 
Washington, DC 20515 
 
The Honorable Greg Walden 
Chairman 
Communications and Technology Subcommittee 
Committee on Energy and Commerce 
House of Representatives 
Washington, DC 20515 
 

 
The Honorable Henry Waxman 
Ranking Member 
Committee on Energy and Commerce 
House of Representatives 
Washington, DC 20515 
 
The Honorable Anna Eshoo 
Ranking Member 
Communications and Technology Subcommittee 
Committee on Energy and Commerce 
House of Representatives 
Washington, DC 20515 

 
Dear Chairmen Upton and Walden, Ranking Members Waxman and Eshoo: 

 

XO Communications (XO) appreciates the continuing opportunity to provide input to the 

Committee as it contemplates whether changes to the Communications Act of 1934 (“Act”), as 

amended, are warranted.  XO is a facilities-based provider of telecommunications and information 

services, serving business and wholesale customers in major markets throughout the United States.  

XO’s foundation and success can be attributed directly to the Telecommunications Act of 1996, which 

amended the Act and sought to develop and sustain competition in local telecommunications markets.  

For nearly two decades, XO has been a leading innovator providing cutting edge telecommunications 

and information services nationwide.  Just in the last two years, XO became the first carrier to provide 

100 Gigabit backhaul speeds coast to coast, and XO also accelerated the speeds it provides to customers 

using copper connections to 100 Megabits per second.  Even more recently, XO’s Hosted PBX service 

and WorkTime products have both won industry awards for Product of the Year. 

 

As a provider of interstate telecommunications services, XO supports the goals of the federal 

universal service fund (“USF”) and believes that ubiquitous access to affordable services are vital to 

Twenty-First Century communications.  XO is also well aware of the challenges with the USF contribution 

system.  Most notably, the USF contribution factor has skyrocketed from 5.6 percent in 2000 to 16.1 

percent for the fourth quarter of 2014.  This is primarily due to the steady decline in the current 

assessable revenue base, which places a disproportionate burden on providers of assessable services to 

contribute support for all funded services, even those from which no contribution is collected.  Changes 

must be made if the universal service programs are to meet their objectives going forward. 

 

XO supports the continued use of revenues as the basis for USF contributions.  As the Federal 

Communications Commission (FCC) found in 1997, end user revenues remain the simplest and fairest 

basis on which to establish an “equitable and non-discriminatory” allocation of the burden to support 



 
 

2 
 

universal service.1  The challenges with the current revenues-based system are best addressed by 

broadening the overall revenue base for contributions.  Since the USF program was established, the 

telecommunications market has evolved significantly.  The current system disproportionately burdens 

certain providers because end users have migrated from historically assessable services to new types of 

services that are not currently assessable.  Updating the types of services that are assessable for USF 

contribution purposes would ensure that all providers of telecommunications make equitable and non-

discriminatory contributions toward support of universal service.  Such changes can establish a stable 

USF foundation for years to come. 

 

XO looks forward to working with the Committee as these policy deliberations occur and stands 

ready to provide reflections upon any proposals for change from its unique perspective as an innovative 

competitor to the legacy phone companies. 

 

       

        
       Patrick Thompson 
       Director, Legislative Affairs 
       XO Communications 
 

                                                           
1 In contrast, other proposed methodologies for assessing USF contributions would require complex new line-
drawing, would require the development of new tracking systems and audit capabilities and would not ensure that 
providers of interstate telecommunications services make equitable and nondiscriminatory contributions to USF, 
as required under current law.   
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